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WESTON S. DAVIS, ESQ. (IS8. No. 7449)
ANDERSON NELSON HALL SMITH, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and I
'fi
M~
iI
I

Plaintiffs,

I
I

COMPLAINT

I

vs.

I

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:
1.

That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are

bona fide residents of the State ofIdaho who reside in Jefferson County.
2.

That Defendant, SHIPPEN CONSTRUCTION, INC., (hereinafter "Shippen

Construction") is an Idaho corporation in good standing with the State ofIdaho.
3.

That Defendant, ROBERT and JORJA SHIPPEN, are a bona fide residents of the

State ofIdaho who reside in Jefferson County
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4.

That the subject property of this litigation, namely, 3709 East 319 North, Rigby,

Idaho, is located in Jefferson County.
5.

That both jurisdiction and venue are proper in this action.

6.

That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the

ensuing claim on the construction professional, Shippen Construction, and Robert Shippen, by
mailing a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent.
Attached hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and
Opportunity to Repair Act, together with a acknowledgment of receipt.
7.

Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008,

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants
will raise if a complaint is filed, and fails to assert any willingness to repair or remedy the
construction defect.

Plaintiffs therefore have brought this action against Defendants in

compliance with the Act.
COUNT ONE: BREACH OF EXPRESS WARRANTY

8.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 7 and further plead

and allege as follows:
9.

On July 2, 2008, Plaintiffs and Defendants entered a real estate contract for the

purchase and sale of a residence and real property commonly referred to as 319 N. 3709 E.,
Rigby, ID 83442 (hereinafter "the Property").
10.

The Purchase and Sale Contract extends a builder's warranty on the Property

for a minimum of one year.
11.

Additionally, on August 8, 2006, Defendants, Robert and Jorja Shippen and

Shippen Construction, through its authorized agents, listed the Property for sale on the
COMPLAINT
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Multiple Listing Service (hereinafter "MLS") in Idaho.
12.

That MLS listing specifically stated twice that the Property had never had sub

water flooding issues, when in fact it had.
13.

That MLS listing also stated twice that the Builder would install a leaching

system to give the buyer peace of mind against flooding.
14.

The MLS listing served as an express warranty, warranting that the Property

had never flooded and would not flood.
15.

After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a

neighbor that the Property's basement had flooded in August of2006, contrary to the
representation in the MLS listing.
16.

Despite the installment of a leaching system, the Property flooded again in

August of2007 and September of 2007 (within the one year warranty period) and continues
to flood frequently from seeping groundwater.
17.

The express warranties were therefore breached to the extent the Defendants

misrepresented that the house had not flooded and would not flood.
18.

These express warranties were further breached when the house flooded in

August and September of 2007 and thereafter, subsequent to the time of the sale.
19.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

excess of$lO,OOO, which shall be proven at trial.
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COUNT TWO: BREACH OF IMPLIED WARRANTY

20.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 19 and further plead

and allege as follows:
21.

Implied in every newly constructed residence lies an implied warranty of

habitability .
22.

That implied warranty was breached when the residence flooded in August

and September of 2007 and each time it has flooded thereafter.
23.

Such continual flooding results in the uninhabitability of the entire residence.

24.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

excess of$lO,OOO, which shall be proven at trial.
COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING

25.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 24 and further plead

and al1ege as follows:
26.

Implied in every contract is a covenant of good faith and fair dealing.

27.

Defendants represented to Plaintiffs that the Property Plaintiffs were about to

purchase had not flooded, when in fact it had flooded.
28.

Defendants further represented that a leaching system was installed to prevent

snow run off and to give peace of mind against sub-water flooding.
29.

Defendants breached its implied covenant of good faith and fair dealing by

misrepresenting the condition of and flooding history of the Property.
30.

As a result of this breach, Plaintiffs have suffered damages in an amount in

excess of $10,000, which shall be proven at trial.
COMPLAINT
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COUNT FOUR: FRAUDULENT CONCEALMENT OF KNOWN DEFECT
31.

Plaintiffs hereby incorporate and re-allege paragraphs 1- 30 and further plead

and allege as follows:
32.

Defendants knowingly concealed the following facts from Plaintiffs:
a)

Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.

b)

Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.

33.

The condition of the Property and these statements were material to the

purchase of the Property.
34.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
35.

Defendants intended for the Plaintiffs to rely on these statements.

36.

Plaintiffs did in fact rely on these statements.

37.

Plaintiffs' reliance was reasonable.

38.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of $1 0,000.00, in an amount to be proven at trial.

COUNT FIVE: FRAUDULENT MISREPRESENTATION OF KNOWN FACT
39.

Plaintiffs hereby incorporates and re-allege paragraphs 1- 38 and further plead

and allege as follows:
40.

Defendants knowingly misrepresented the following facts to Plaintiffs:
a)

COMPLAINT

Defendants misrepresented in their MLS listing that the Property had
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never flooded prior to the sale, when in fact it had.
b)

Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.
Defendants misrepresented that subsequent flooding in August of 2007

c)

was the result of a nearby canal rupture.
41.

These statements were material to the purchase of the Property.

42.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
43.

Defendants intended for the Plaintiffs to rely on these statements.

44.

Plaintiffs did in fact rely on these statements.

45.

Plaintiffs' reliance was reasonable.

46.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of $10,000.00, in an amount to be proven at trial.
COUNT SIX: UNJUST ENRICHMENT
47.

Plaintiffs hereby incorporates and re-allege paragraphs 1 - 46 and further

plead and allege as follows:
48.

Defendants were unjustly enriched by obtaining the agreed upon purchase

price of the residence of $272,000, in exchange for a house that representedly had no history
of flooding and upon guarantees that the house would not flood.
49.

Plaintiffs detrimentally relied on Defendants' representations regarding the

Property.
50.
COMPLAINT

Because Defendants misrepresented the status of the house, Defendants
-6

obtained a higher purchase price for the house than they would have received had
Defendants made the flooding disclosure. This resulted in unjust enrichment to the
Defendants.
51.

But for Defendants' misrepresentation, Plaintiffs would not have even

purchased the Property.
52.

That as a proximate result of Defendants' misrepresentations, Defendants

were unjustly enriched in excess of $10,000.00, in an amount to be proven at trial.
ATTORNEY'S FEES
53.

Plaintiffs have been required to retain an attorney to prosecute this action and are

entitled to costs andattomey fees pursuantto Idaho Code §12-120 and §12-121 andLR.C.P. 54.
Further, Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale
agreement of the Property. In the event this matter is taken by default, Plaintiffs are entitled to
a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter is
contested.
WHEREFORE, Plaintiff prays for judgment as follows:
A.

That the contract for the sale of the Property be rescinded, with all title and

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations on the residence;
B.

That Plaintiffs additionally be awarded money damages in an amount to reflect

their improvements on the property in an amount in excess of$10,000 to be proven at trial;
C.

That Plaintiffs additionally be awarded money damages in an amount to reflect

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding;

COMPLAINT
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D.

That, in the event the contract is not rescinded, Plaintiffs receive damages in

excess of $1 0,000.00 in an amount to be proven at trial;
E.

That in the event the contract is not rescinded, Defendants be ordered to repair

and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;
F.

For attorneys fees in the amount of$2,500.00 in the event this matter is taken by

Default, and such additional amounts that may be incurred in the event this matter is contested;
and
G.

For such other relief as the Court deems just and proper.

DATED this

3/

day of December, 2008.

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\7411.1 Goodspeed\Complaint.wpd
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WESTON S. DAVIS, ESQ. (ISB. No. 7449)
ANDERSON NELSON HALL SMITH, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
.~

Case No.:

C/~

/ dlJo q./ 1S

I
I

i

M~

SUMMONS
Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

NOTICE:

TO:

YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S). THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER
NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE
INFORMATION BELOW.

SHIPPEN CONSTRUCTION
ROBERT SHIPPEN
JORJA SHIPPEN

You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above designated court within 20 days after service of this
Summons on you. If you fail to so respond, the court may enter judgment against you as
demanded by the plaintiff(s) in the Complaint.

SUMMONS-!

®

A copy of the Complaint is served with this Summons. If you wish to seek the advice
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule 1O(a)(1) and other Idaho
Rules of Civil Procedure and shall also include:
1.

The title and number of this case.

If your response is an Answer to the Complaint, it must contain admissions or
2.
denials of the separate allegations of the Complaint and other defenses you may claim.
3.

Your signature, mailing address and telephone number of your attorney.

4.
Proof of mailing or delivery ofa copy of your response to plaintiffs' attorney, as
designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk
of the above-named Court.
DA TED this

~ day of December, 2008.
CLERK OF THE COURT

J\r\..,IV

By
Deputy Clerk
L:\wsd\- Clients\74 I 1,1 Goodspeed\Surnmons, wpd
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SUMMONS - 2

WESTON S. DAVIS, ESQ. (ISB. No. 7449)
ANDERSON NELSON HALL SMITH, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
.c

Case No.: CV-09-015
I
I

i

M~

I

ACCEPTANCE OF SERVICE

Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

Robin D. Dunn, hereby accepts and acknowledges service of the Summons and
~~'\

Compiaint by receipt of copies thereof this ~ day of January, 2009, service having been
made upon the undersigned at Rigby, Idaho, on said date.
DATED this

j~?

day of January, 2009.

Robin D. Dunn, Esq.

ACCEPTANCE OF SERVICE - I

1*

.'

...

STATE OF IDAHO )
: ss.
County of Jefferson )
On this

(3"'"' day of January, 2009, before me the undersigned, a Notary Public

for said state, personally appeared Robin D. Dunn, known to me to be the person who executed
this instrument and acknowledged to me that he executed the same.

Notary Public for Idalto
Residing at {tw tSJI I I t
Commission expires: f/"Sll/~
L:\wsd\- Clients\741 1.1 Goodspeed\Accept.Service(Attny).wpd

ACCEPTANCE OF SERVICE - 2

.. ',
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•

WESTON S. DAVIS, ESQ. (ISB. No. 7449)
ANDERSON NELSON HALL SMITH, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and I

Case No.: CV-09-01S

I

• Co

i

Wl1e,

I

NOTICE OF INTENT TO TAKE
DEFAULT

Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

NOTICE IS HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that
Plaintiff herein named has been served with a Summons and Complaint in the above-entitled
action, and having failed to answer or otherwise plead or defend in said action, Defendant shall,
on or after February 10, 2009, file default against Plaintiff and move the Court for default
judgment.
DATED this

-3

day of February, 2009.

WESTON S. DAVIS, ESQ.
NOTICE OF SERVICE - 1

, .'

CERTIFICATE OF SERVICE
I hereby certifY that I served a true copy of the foregoing document upon the
following this ~ day of February 2009, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, 1D 83442-0277
[ ] Mailing
~dDeliVery
[ ] Overnight Mail

WESTON S. DAVIS, ESQ:----S
L:\wsd\- Clients\7411.1 Goodspeed\Notice Intent Default.wpd

NOTICE OF SERVICE - 2

DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENtH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DMSION
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)

Case No. CV 09-015
DEFENDANTS' ANSWER TO
COMPLAINf

)
)

VB.

Fee Category: 1.7
Fee: $58.00

SIDPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
]OR]A SIDPPEN, husband and wife,
)
)
Defendants.
)

------------------------)
COMES NOW, defendants, by and-through the undemigned attorney of record, and
answer that Complaint on file herein as follows:
I

The Complaint on file herein fails to state an adequate cause fOf which relief may be
granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule
(12)(6).

II

Robert and]orja Shippen, husband and wife, are not involved in this Complaint and
DEFENDANTS' ANSWER TO COMPLAINT - Page 1

®

------------------------------------------------------------------------------~

should be dismissed, with prejudice and an appropriate award of fees and costs.

III
The defendants herein do not waive any defenses by answering this Complaint and
more particular, the following: jurisdiction both - subject and personal; failure to join
indispensable parties and/or the defense of statue of limitation and/or laches.
IV
The defendants reserve the right, after appropriate discovery, to assert counterclaims
andj or alternate pleading based upon discovery.
V

The defendants herein deny each and every allegation of the Complaint on file unless
specifically admitted hereafter.
VI

The defendants answer and each arid every paragraph of the Complaint on file herein
according to the numerical reference set forth by plaint:i.fTs as follows:
L

Admit;

2. Admit;
3. Admit;

4. Neither admit nor deny as the subject property should not be a matter of
litigation.
5. Jurisdiction over real property is subject to Idaho Code Section and venue is
appropriate where the defendants reside. It is believed that these two (2)
concepts are property in the above action, but the defendants deny based upon
the fact that the same are legal conclusion.

DEFENDANTS' ANSWER TO COMPLAINT - Page 2

6. Mr. Shippen has received a written notice, but deny that the notice is appropriate
as no came of action exists against Robert and ]otja Shippen and that the
Shippen Construction claim is without merit.
7. The defendants admit that they have accepted service, but deny the remainder of
said allegation.
8. Defendants reincorporate and reallege answers previously set forth in paragraphs
1 through 7.
9. A contract for real estate sale was entered into, but the particulars ate unknown to
the defendants without review of said contract. As such, the defendants admit
that a real estate venture was entered into between the parties and believe the
residence and property are properly _ _---'
10. Deny that a builder's warranty applies to all aspects of a building and is specific

in nature.
11. As to the exact date contained in this paragraph, the defendants ate unsure, but
admit the balance of said paragraph.
12. Deny.
13. The exact nature of the leaching system was discussed, but the particulars ate
uncertain as to these answering parties.
14. Deny.
15. The defendants ate without knowledge and therefore denies the same.
16. The defendants are without knowledge and therefore denies the same.
17. Deny.
18. Deny.
19. Deny.
DEFENDANTS' ANSWER TO COMPLAINT - Page 3

20. Defendants reallege paragraphs answered 1 through 19 as though full set forth
hereafter.
21. Deny.
22. Deny.
23. Deny.
24. Deny.
25. Defendants reallege paragraphs answered 1 through 24 and incorporate the same
herein.
26. Deny.
27. Deny.
28. Deny.
29. Deny.
30. Deny.
31. Defendants reallege paragraphs answered 1 through 30 and incorporate the same
herein.
32. Deny.
33. Deny.
34. Deny.
35. Deny.
36. Deny.
37. Deny.
38. Deny.
39. Defendants reallege paragraphs answered 1 through 38 and incorporate the same
herein.
DEFENDANTS' ANSWER TO COMPLAINT - Page 4

40. Deny.
41. Deny.
42. Deny.
43. Deny.
44. Deny.
45. Deny.
46. Deny.
47. Defendants reallege paragraphs answered 1 through 44 and incorporate the same
herein..
48. Deny.
49. Deny.
50. Deny.
51. Deny.
52. Deny.
53. Defendants have been made aware that an attorney represents plaintiffs, but deny
the plaintiffs should have set forth this Complaint and therefore deny the same.
FIRST AFFIRMATIVE DEFENSE
The written Bales agreement specifically requires an requests the plaintiffs to inspect
and cause inspections to be made upon the real property in question. As such, the plaintiffs
are without a cause of action for which relief may be granted.
SECOND AFFIRMATIVE DEFENSE
The defendants have given no specific warranties for sub-water control as the such
are acts of God and not within. the control of builder.

DEFENDANTS' ANSWER TO COMPLAINT - Page 5

THIRD AFFIRMATIVE DEFENSE
The plaintiffs are estopped from asserting their claims herein and the defendants rely
upon detrimental reliance, estoppel and other similar defenses.
FOURTH AFFIRMATIVE DEFENSE
The defendants reserve the right to set forth additional defenses based upon adequate
discovety.
The defendants request a trial by jUty'.
ATTORNEY FEES
The defendants herein request attorney fees as are recoverable by contract, statute,
rule and/or case law developed in the State of Idaho.
WHEREFORE, defendants having fu11y answered the Complaint on file herein,
requests and prays for relief as follows:

1. That the Complaint on file herein be dismissed with prejudice;
2. That the defendants, each and evetyone of them, be awarded attorney fees,
reasonable costs of court and other such expenses are necessarily recoverable in
defending this action;
3. For all relief that is just in the premises.

DATED this

~ day of February, 2009.

~
DUNN LAW OFFICES, PLLC

DEFENDANTS' ANSWER TO CO:MPLAINT - Page 6

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

-9-

day of February, 2009 a true and correct

copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.

DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

DEFENDANTS' ANSWER TO COMPLAINT - Page 7
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

I

WIle,

i

. ('

Case No.: CV-09-015
I

I

Plaintiffs,

NOTICE OF SERVICE

I
I

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
I HEREBY CERTIFY that on this L~ day of May 2009, I served upon Shippen

Construction and Robert and JOIja Shipppen, and their attorney of record Robin D. Dunn, Esq.,
Interrogatories, Requests for Admission, and Requests for Production of Documents to
Defendants by having a true and correct copy of samemailedbyU.S.Mail.postageprepaid.to:
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

NOTICE OF SERVICE

• 1

----'-------------------------------------------------------------------------------

·,
Dated this /;).. day of May 2009.

CERTIFICATE OF SERVICE
I hereby ~;(rtify that I served a true copy of the foregoing document upon the
following this _/._'-Z_ day of May 2009, by hand delivery, mailing with the necessary postage
affixed thereto, facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[V]
[ ]
[ ]
[ ]

Mailing
Hand Delivery
Fax
Overnight Mail

4iI

~~
DAV~:::
WESTON S.

L:\wsd\- Clients\74 J 1.1 Goodspeed\Notice of Scrvicc# I.wpd

NOTICE OF SERVICE
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

-2009 JUN 25 PH 'I: 4"+
OISTk,Cl COURT

JirfFEItSON COUNT '(. IDAHO

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
• C'

Wile,

Case No.: CV-09-015
I
I
'
I
I

Plaintiffs,

NOTICE OF HEARING
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
PLEASE TAKE NOTICE that on the 27th day of July, 2009, at 2: 15 p.m., of said day, or as
soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiff will call up for hearing Plaintiff s Motion to Compel before the Honorable Gregory Moeller,
District Judge.
DATED this

NOTICE OF HEARING

a

day of June, 2009.

- I

.......

CERTIFICATE OF SERVICE
'Jl/

I hereby certifY that I served a true copy of the foregoing document upon the following this
day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

4

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
Hon. Greg Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[V]
[ ]
[ ]
[ ]

Mailing
Hand Delivery
Fax
Overnight Mail

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\74 11.1 Goodspced\Motion to Compel (NoH).wpd

NOTICE OF HEARING
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

ZOOg JUN 2S PM I! 1/4
DIS f"'iCT COU~T
JEffERSON COUNTY. IDAHO

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
.fI

m~

Case No.: CV-09-015
I
I

i
I

MOTION TO COMPEl..

Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COMES NOW Plaintiff, through counsel of record, and moves the Court to compel
Defendant to answer Plaintiffs Interrogatories and Requests for Production of Documents to
Defendants which were served upon Defendants on or about the 12th day of May, 2009. This
motion is based on the grounds that Defendant has failed to answer or produce those documents
requested and the time allowed by law has passed.
Pursuant to Idaho Rule of Civil Procedure 37(a)(2), Plaintiff's counsel also hereby

MOTION TO COMPEL - 1

·

..

certifies that it has made a good faith attempt to confer with the opposing counsel of record
regarding the objections to discovery in this matter. Such efforts are evidenced by Exhibit "A"
hereto attached.
Additional attorney fees and court costs have been and continue to be incurred by
Plaintiff as a result of Defendant's failure to comply with discovery requests. Plaintiff therefore
requests an award of attorney fees on this motion.
DATED this

.2i

day of June, 2009.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this ;)/j day of June 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facs~, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, 1D 83442-0277
[V']
[ ]
[ ]
[ ]

Mailing
Hand Delivery
Fax
Overnight Mail

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

~

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\7 411.1 Goodspeed\Motion to Compel. wpd
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•

•

I

"

NELSON HALL pARRY TUCKER, P.A.
_ _ _ _ _ _ _ _ _ _ _ _ Attorneys & Counselors - - - - - - - - - - - - 490 Memorial Drive
PO Box 51630
Idaho Falls, 1083405-1630
Phone: (208) 522-3001
Fax: (208) 523-7254
e-mail: nhpl@nhptlaw.net
www.nhptlaw.com

Douglas R. Nelson
Blake G. Hall
Scott R. Hall
Steven R. Parry
Brian T. Tucker
Wiley R. Dennert
Sam L. Angell
Weston S. Davis
W. Joe Anderson
(1923·2002)

June 15,2009

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
RE: Goodspeed v. Shippen~ Meet and Confer
Dear Mr. Dunn:

This letter stands to attempt to confer with you in good faith regarding your answers to our
discovery requests pursuant to I.R.C .P. 37(a)(2). We have not received your responses to our
discovery and the thirty days for answering have passed. Therefore, we ask that you respond to
our discovery requests.
Please provide your response to our Interrogatories and Requests for Production on or before
June 22, 2009. Otherwise, we will be required to file a motion to compel and seek attorneys fees
and costs in the process. If you have any questions, please contact me.
Yours ~itry truly,

~2
Weston S. Davis, Esq.
cc: client
L:\wsd\- Clients\74 I 1.1 Goodspeed\Dunn.Ltr2.wpd

---.

FILED
JUL 1 3 2009
WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

JCFFERSON

co. MAGISTRATE COURT

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
.fi

Case No.: CV-09-015
I
I

i

M~

I

Plaintiffs,

NOTICE OF HEARING
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
PLEASE TAKE NOTICE that on the 27th day of July, 2009, at 2:15 p.m., of said day, or as
soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiff will call up for hearing Plaintiffs Motion to Deem Admitted Plaintiffs Requests for
Admission to Defendants before the Honorable Gregory Moeller, District Judge.
DATED this

NOTICE OF HEARING

Q

day of July, 2009.

- I

Ii

! '\

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this
day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Q

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
Hon. Greg Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[ ] Mailing
[ ] Hand Delivery

/-

~Fax

~

[ ] Overnight Mail

~~S--ESTON S. DAVIS, ESQ.

L:\wsd\- Clients\7411.1 Goodspeed\RfA Deem Admitted (NoH).wpd

NOTICE OF HEARING

-2

FILED
WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254

Jut 1 3 2009
JEFFERSON CO. MAGISTRATE COUfU

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,
Plaintiffs,
vs.

Case No.: CV-09-015

MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR
ADMISSION TO DEFENDANTS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and moves this Court to deem the Requests for Admission to Defendants
submitted to Defendants through their attorney, Robin D. Dunn as being admitted pursuant to
Idaho Rule of Civil Procedure 36.
This motion is supported by the memorandum and affidavit filed concurrently herewith.
Plaintiffs give notice of their intent to present oral argument on this motion.

MOTION TO DEEM ADMITTED PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS - 1

DA TED this

l3'

day of July, 2009

W

~-c?-_

-------

ON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this ---L.2- day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[~]

Mailing
[ ] Hand Delivery

~Fax

-----------

[ ] Overnight Mail

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\74 I I.! Goodspeed\RfA Deem Admitted (Motion).wpd

MOTION TO DEEM ADMITTED PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS - 2

WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and I
'fi
WI~
iI

Case No.: CV-09-015

I

Plaintiffs,
vs.

MEMORANDUM IN SUPPORT OF
MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR
ADMISSION TO DEFENDANTS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P .A. and moves this Court to deem the Requests for Admission to Defendants
submitted to Defendants through their attomey, Robin D. Dunn, as being admitted pursuant to
Tdaho Rule of Civil Procedure 36 as follows:
On May 12,2009 Plaintiffs served their Requests for Admission on Defendants' counsel.
See Affidavit of Weston S. Davis, Esq. On June 15,2009 Plaintiffs served a meet and confer
MEMORANDUM IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS - 1

letter on Defendants' counsel pursuant to I.R.C.P. 37. !d. On June 24, 2009, Plaintiffs served a
copy of its Motion to Compel on Defendants' counsel. To date, however, Defendants have not
responded to the Requests for Admission and more than thirty (30) days have passed since the
time of service. !d.
Idaho Rule of Civil Procedure 36 states:
Each matter of which an admission is requested shall be separately set forth. The
matter is admitted unless, within 30 days after service of the request, or within such
shorter or longer time as the court may allow, the party to whom the request is
directed serves upon the party requesting the admission a written answer or objection
addressed to the matter, signed under oath by the party or by the party's attorney,
unless the court shortens time.
To date, Plaintiffs have not received any answer or objection from Defendants on these Requests
for Admission. Therefore, this Court should deem the Requests for Admission to Defendants,
namely Requests for Admission Nos. 1 - 21, as admitted and as conclusively established,
pursuant to I.R.C.P. 36.
Plaintiffs request their reasonable attorneys fees in pursuing the admission of these
Requests for Admission pursuant to l.R.C.P. 36 and S4(d) and (e).
DATED this

K... day of July, 2009

;/J:!:ss

WESTON S. DAVIS, ESQ.
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,

,

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this
day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

-Ii-

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[-.f] Mailing

r

l.JIand Delivery

.J><i.. Fax

[ ] Overnighl Mail

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\741 1.1 Goodspeed\RfA Deem Admitted (Memo).wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and I
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I
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Case No.: CV-09-015

I
I

Plaintiffs,
vs.

AFFIDA VIT IN SUPPORT OF
MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR
ADMISSION TO DEFENDANTS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
STATE OF IDAHO
County or Bonneville

)
: ss.
)

WESTON S. DAVIS, being first duly sworn upon oath, deposes and states as
follows:
1.

I am an attorney for Plaintiffs in this action.

2.

That on May 12,2009, Plaintiffs served their Requests for Admission on

Defendants' counsel, Robin D. Dunn. Attached hereto as Exhibit "A" is a true and correct
copy of said requests.

AFFIDA VIT IN SUPPORT OF MOTION TO DEEM ADMITTED
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3.

That on June 15,2009, Plaintiffs served a meet and confer letter pursuant to

I.R.C.P. on Defendants.

4.

That more than 30 days since the service of the requests have passed.

5.

That to date, Defendants have not responded to any of Plaintiffs Requests for

Admission.

DATED this Ji-day ofJuly, 2009

/,0

_ - -__ .

?

otary PUblic,""';
Residing at:~·
.
Commission expires: \OlCS

l

.:;;;;;J:)\t{

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this
day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.

J..:L

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[)(:f Mailing
[ ] Hand Delivery
.1>«Fax
[ ] Overnight Mail

~ ._-----._--WESTON s. DAVIS,ESQ.C::;:=:

L:\wsd\~

Clicnts\74 I 1.1 Goodspecd\RfA Deem Admitted (Affidavit).wpd
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WESTON S. DAVIS, ESQ (ISB No . 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Case No .: CV-09-01S

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,
Plaintiffs,
vs.
I

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

INTERROGATORIES, REQUESTS
FOR ADMISSION, AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS TO
DEFENDANTS

I

I

Defendants.
Pursuant to Rules 33 and 34, Idaho Rules of Civil Procedure, Plaintiffs submit the following
Interrogatories, Requests for Admission, and Requests for Production of Documents to Defendantd.
Answers and production of the requested documents are to be made within thirty (30) days of service
hereof at the offices of Nelson Hall Parry Tucker P.A., 490 Memorial Drive, Idaho Falls, Idaho.
Alternatively, Defendants may mail copies of such documents to Nelson Hall Parry Tucker, P.A.,
P.O. Box 51630, Idaho Falls, Idaho 83405-1630 within thirty (30) days of service hereof.
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PRELIMINARY STATEMENT
A.
These Interrogatories do not merely seek such information within your personal
knowledge. In answering these Interrogatories, you are required to furnish all inforn1ation that is
available to you or subject to your reasonable inquiry including information in the possession of your
attorneys, investigators, accountants, advisors, representatives, or other persons directly or indirectly
employed by or connected with you or your attorneys and anyone else otherwise subject to your
control. In responding to the Requests and answering the Interrogatories, furnish all information,
however obtained, including hearsay which is available to you. Include infornlation known by or
in possession of yourself, your agents and your attorneys, or appearing in your records.
B.
In answering these Interrogatories, you must make a diligent search of your records
and of other papers and materials in your possession or available to you or your representatives. If
an Interrogatory has subparts, answer each part separately and in full, and do not limit your answer
to the Interrogatory as a whole. If these Interrogatories cannot be answered in full, answer to the
extent possible, specify the reason for your inability to answer the remainder, and state whatever
information and knowledge you have regarding the unanswered portion.
C.
If you cannot fully respond to any discovery requested hereby, after exercising due
diligence to secure the full information, indicate such, and answer to the extent possible. Specify
whatever information or knowledge you have concerning the unanswered portion and explain what
you did in attempting to secure the unknown inforn1ation.
D.
A Request or Interrogatory which seeks information contained in or information about
or identification of any documents may be answered by providing a copy of such document.
E.
Any ambiguity, uncertainty, or lack of clarity in the language ofthese Interrogatories
or Requests for Production of Documents and Things shall be construed as requesting the maximum
information discoverable pursuant to Rule 26 of the Idaho Rules of Civil Procedure. However, in
no event shall these Interrogatories or Requests for Production of Documents and Things be
interpreted in such a manner as to request information beyond the scope of discovery.
F.
With respect to each Interrogatory, in addition to supplying the information asked for
and identifying the specific documents referred to, identify and describe all documents to which you
refer in preparing your answers.
G.
These Interrogatories are continuing and the answers thereto must be supplemented
to the maximum extent authorized by law and the applicable rules. If, after responding to these
Interrogatories, you acquire any information responsive thereto, you are requested to file and serve
supplemental responses containing such information, as required by the Idaho Rules of Civil
Procedure.
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DEFINITIONS
Person - "Person" shall mean and include a natural person, partnership, firm, or corporation
or any other kind of business or legal entity, its agents or employees. In each instance wherein you
are asked to "identify" a person or the "identity" ofa person, state with respect to each such person
his name and last known residence, business address, and telephone number.
Describe - The word "describe" means to specify in detail and to particularize the content
of the answer to the question. "Describe" does not mean to reply in summary or outline form.
Where used in reference to any document(s) or tangible evidence, "describe" includes stating the title
or name, date, time, author of any document, the common name, identifying number of any object
and the name and address of the person(s) having possession of such at present. When used in
reference to any fact, "describe" means to particularize as to time, place and manner of the fact, as
opposed to merely stating ultimate facts or conclusions of law.
Detail - The word "detail" means to itemize, particularize, discuss and describe any relevant
material, event or fact which would aid in developing a theory about the issue in question.
Document - The words "Document" and "Documents" mean all written, typewritten, printed,
recorded, or graphic matters, however produced and reproduced, pertaining in any way to the subject
matter of this action. This definition includes, but is not limited to any and all originals, copies of
drafts of any and all ofthe following: papers, letters, telegrams, statements, books, reports, studies,
records, notes, summaries, schedules, contracts, agreements, drawings, sketches, invoices, orders,
acknowledgments, diaries, reports, forecasts, appraisals, memoranda, telephone logs, letters,
photographs, pictures, films, computer programs or other graphic, symbolic, recorded or written
materials of any nature whatsoever. Any document which contains any comments, notations,
addition, insertion, or marking of any kind which is not part of another document is to be considered
as a separate document.
"Injury" or "Injuries" - Includes physical, mental or emotional injuries to persons whether
economic or otherwise.
Incident - The word "incident" when used in this discovery request refers to your
employment with the above-named employer. The term will sometimes be narratively referred to as
"the incident".
.
Identify - The word "identify" when used in reference to a natural person means to state his
or her full name, address, and relationship between such person and you. When used in reference
to a company, corporation, general or limited partnership, association (whether or not for profit) or
any other business entity, "identi fy" means to state the name, address, and relationship between such
busi ness enti ty and you. When used in reference to an act, "identify" means to describe the substance
of the events constituting such act, as well as the date, place and identity of persons involved in such
act, whether any memoranda or notes or other recordation of such act was made, whether such
INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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recordation now exists and who is presently the custodian of such records. When used in reference
to documents, identify means to state the date, author and type of document, and provide its present
location and custodian.
Specify - "Specify" is provided the same definition as describe.
Maintenance - The word "maintenance" includes repair, upkeep, periodic efficiency checks,
replacement of parts (including a listing of the specific part) and any other act designed to keep the
machines in a workable condition.
"And" as well as "Or" - Shall be construed either disjunctively or conjunctively as necessary
to bring within the scope of these Interrogatories and Requests for Production of Documents and
Things any information which might otherwise be construed to be outside their scope.
Communication - As used herein, a "communication" is any transmission or exchange or
information, written or oral, formal or infomlal, regarding any event, action taken or policy here
required into.
Writing - When the term "writing" is used in the following Interrogatories and Requests for
Production of Documents and Things, it shaH include any writing, memorandum, report, record,
letter or document.
"You" or "Your" - The pronoun "you" or "your" as used herein, means the party or parties
to whom these Interrogatories and Requests for Production of Documents and Things are addressed
and the party's agents, representatives and his attomeys.
Knowledge - "Knowledge" includes first-hand knowledge and information derived from any
other source, including but not limited to hearsay knowledge.

INTERROGATORIES
INSTRUCTIONS AND DEFINITIONS
The following tenns, words and phrases shall have the following meaning in this discovery
pleading.
The teml "you" and "your" refers to the individual answering the interrogatory and
all agents, employees, representatives (including insurers), investigators, consultants and attomeys
of the answering party.
1.

2.
The tenn "document" shall mean any kind of written, printed, typed, graphic or
photographic matter of any kind or nature, however produced or reproduced, and all mechanical and
electronic sound recordings and written transcripts thereof, however produced or reproduced whether
in your control or not, and including without limitation, originals, all file copies, all other copies no
INTERROGA TORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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matter how and by whom prepared and all drafts of such documents whether used or not.
3.
The teml "identify", when used with respect to a document, or the description or
identification of a document, shall be deemed to request the nature and substance of the document
with sufficient particularity to enable the same to be precisely identified, including the date, if any,
which the document bears, the names of all persons authorizing the document, and the name and
address of the custodian(s) of the original or, ifnone, a legible copy of the documents.

4.
The tenn "identify" when used with respect to a person, shall be deemed to request
the person's full name, the person's last known business address (if a natural person), the person's last
known address, and the person's business and resident telephone number.
5.
The tenn "identify" when used with respect to oral communications, shall be deemed
to request, whether said communication was in person or by telephone an identification (as provided
in definition 4) of each person who participated in or heard any part of said communication and the
substance of what was said by each person who participated in said communication.

6.
These interrogatories are continuing in characters so as to require you to file
supplementary answers in a seasonal manner if you obtain further or different infonnation before
trial.
7.
Where knowledge or inforrnation in possession of a party is requested, such request
includes information and knowledge either in your possession, under your control, within your
dominion, or available to you, regardless of whether this infonnation is in your personal possession,
or is possessed by your agent, attomeys, servants, employees, independent contractors,
representatives, insurers or others with whom you have a relationship or from whom you are capable
of deriving infonnation, documents or material.
8.
Each interrogatory shall be accorded a separate answer and each subpart of an
interrogatory shall be accorded a separate answer.
INTERROGA TORY NO.1: Please state the name, address, and telephone number of each
and every person known to you or your attomeys who has knowledge of, or who purports to have
knowledge of, any of the facts of the case and state what those facts or purported facts are.
INTERROGATORY NO.2: Please state names, addresses and phone numbers of each and
every witness you plan to call to testify at the trial of this matter, and provide a brief summary of the
facts to which each witness will testify.
INTERROGATORY NO.3: Please list and identify any exhibits you intend or expect to
introduce into evidence at the trial of the above-entitled matter. State the names and addresses of
INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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the person(s) presently having possession of said exhibit(s).
INTERROGATORY NO.4: Please identify any and all experts whom you have engaged and
who are expected to testify at the trial of this cause, and for each such expert, please provide
educational background, field of specialization, a detailed summary of the opinions to which the
expert will testify, and all facts, data, events and other knowledge utilized by the expert upon which
his/her testimony is based.
INTERROGATORY NO.5: Have you obtained written or recorded statements from anyone
concerning any of the issues of this action: Ifso, for each statement, state the name and address of
the person who took the statement, the name and address ofthe person who made the statement, and
the substance of the statement.
INTERROGATORY NO.6: State whether or not you intend to rely upon any statement
made by the opposing party. If your answer is in the affirmative, please state the place of the
conversation; the date oftbe conversation; the name, address and telephone number of each person
present at the conversation; and what was said by each party in the conversation.
INTERROGATORY NO.7: Please identify when you became aware ofthe high sub-water
situation on the property and its residence located at 3709 E. 319 N., Rigby, Idaho (hereinafter "the
Property") and surrounding area.
INTERROGATORY NO.8: Please identify what work was done to the Property to remove
waleI' and repair water damage prior to selling the Property to the Plaintiffs.
INTERROGATORY NO.9: Please identify what disclosures regarding high sub-water or
sub-water damage, if any, were made and who they were made to regarding the Property.
INTERROGATORY NO. 10: Please identify any documents in your possession or access
related to the building, construction, purchase, and sale of the Property.
INTERROGATORY NO. 11: Please identify each and every sub-water (or water intrusion)
lawsuit or claim (pending or resolved) that you are aware of in Rigby, Idaho and the surrounding
vicinity including the names of the parties, the nature ofthe claim, the location ofthe properties over
which such issues are claimed, and the date you became aware of said claim or lawsuit.
INTERROGATORY NO. 12: Ifprior to this lawsuit, you have been a plaintiff or defendant
in any other litigation, please state the name and address of the court involved; the names of all
INTERROGA TORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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parties to said proceeding; the case filing number; what the litigation involved by way of causes of
action and defenses; the disposition of the case by settlement; court trial and/O}" judgment or appeal;
and whether an appellate cou11 affim1ed, remanded, or reversed the trial court's finding.
INTERROGATORY NO. 13: Please identify any insurance policies in place that may
provide coverage for the issues alleged in Plaintiffs Complaint.
INTERROGATORY NO. 14: Please identify all officers, directors, and investors (whether
silent or active) both current and former and their positions for Shippen Construction, Inc. and the
dates that such positions were held.
INTERROGATORY NO. 15: Please identify dates of all annual meetings for Shippen
Construction, Inc. fr0111 .T anuary 1, 2005 to the present.
INTERROGATORY NO. 16: Please identify all contractors, subcontractors, individuals and
companies that participated in the design or construction of the Property, including any employees
or agents of Shippen Construction, Inc. and what their duties included.
INTERROGATORY NO. 17: Please describe in detail your role in Shippen Construction,
Inc. including, but not limited to management, construction, design, and/or accounting activities.
INTERROGATORY NO. 18: Please identify with specificity any an all surveys, flood plain
assessments, water table assessments, and other water assessments you relied on priorto constructing
the propeliy.
INTERROGATORY NO 19: Please state with detail and particularity the factual basis for
your Third Affirmative Defense set forth in your Answer that "Plaintiffs are estopped from asserting
their claims herein and the defendants rely upon detrimental reliance, estoppel, and other similar
defenses. "
INTERROGATORY NO. 20: Please list the properties (by common address) you improved,
built, or were in the process ofbuiJding or improving in the years 2005 - 2008
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REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1: Admit you were the general contractor responsible
for the construction of the Property.
REQUEST FOR ADMISSION NO.2: Admit during the excavation of the Property's
foundation, the foundation flooded.
REQUEST FOR ADMISSION NO.3: Admit despite said flooding, you continued
construction.
REQUEST FOR ADMISSION NO.4: Admit you listed the Property for sale with the
Multiple Listing Service (MLS) on August 10,2006.
REQUEST FOR ADMISSION NO.5: Admit that in August of 2006, the Property's
basement flooded due to high levels sub-water.
REQUEST FOR ADMISSION NO.6: Admit that in the MLS listing you represented that
the property had not had sub-water issues.
REQUEST FOR ADMISSION NO.7: Admit that prior to the time you sold the property,
you knew the property had flooded.
REQUEST FOR ADMISSION NO.8: Admit that despite the flooding, you never amended
the MLS listing prior to the purchase of the property.
REQUEST FOR ADMISSION NO. 9: Admit that on July 2,2007, the Plaintiffs purchased
the Property from Defendants.
REQUEST FOR ADMISSION NO. 10: Admit that prior to the time of the purchase, you
concealed your knowledge of the flooding from Plaintiffs.
REQUEST FOR ADMISSION NO. 11: Admit you installed a leaching system to prevent
. future flooding.
REQUEST FOR ADMISSION NO. 12: Admit you represented to Plaintiffs that the leaching
system was installed to alleviate any concerns of there ever being sub-water issues.
REQUEST FOR ADMISSION NO. 13: Admit you told Plaintiffs the main reason for the
leaching system was to alleviate any concerns about snow melt flooding the basement.
REQUEST FOR ADMISSION NO. 14: Admit that during the time of the negotiations, you
knew Plaintiffs were from Tennessee.
INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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REQUEST FOR ADMISSIONNO. 15: Admit that at the time you made the prior statements,
you knew they were false.
REQUEST FOR ADMISSION NO. 16: Admit you intended for Plaintiff." to rely on the
above statements.
REQUEST FOR ADMISSION NO. 17:

Admit that Plaintiffs reliance on the above

statements was reasonable.
REQUEST FOR ADMISSION NO. 18: Admit that at the time of the sale, you entered a
contract expressly placing a one year warranty on the Property.
REOUEST FOR ADMISSION NO. 19: Admit prior to the commencement of these legal
proceedings, you were given proper notice under the Idaho Opportunity to Repair Act.
REQUEST FOR ADMISSION NO. 20: Admit that after receiving this notice your attorney
of record made no mention of an intention to repair the property, made defenses to allegations in the
letters disputing the claim, and notified Plaintiffs counsel that he was willing to accept service of
any litigation filed in the matter.
REQUEST FOR ADMISSION NO. 21. Admit that you are liable for Plaintiffs attorneys
fees and costs incurred in pursuing this litigation.
INTERROGATORY NO. 21: If you have denied or intended to deny the tmth of the facts,
matters or allegations contained herein, please state the following with respect to each such Request
for Admission of Fact or Genuineness of Documents (a separate response is requested for each).
1.

Any and all facts, reasons, or grounds upon which you base your denial of the

substance of said Request for Admission of Fact and/or Genuineness of Documents.
2.

Describe with particularity all documents of any nature whatsoever known to you

which you allege support your denial of said Request for Admission or proves or tends to prove that
the facts, matters, or allegation stated therein are not true.
3.

For any denial or non-answer based upon lack of knowledge, state the full extent of

your efforts to inquire concerning the subject matter of the request, including listing all documents
and materials reviewed.
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PRODUCTION OF DOCUMENTS
INSTRUCTIONS AND DEFINITIONS
The following tenns, words and phrases shall have the following meaning in this discovery
pleading.
I.
This request is intended to cover all the documents in your possession and your
agents, insurers, representatives, consultants and attorneys subject to their custody and control or
otherwise reasonably available to them, regardless of the actual location of the documents.
2.
As used herein, tenn "document" or "documents" shall mean any kind of written,
printed, typed, graphic or photographic matter of any kind or nature, however produced or
reproduced, an all mechanical and electronic sound recordings and written transcripts thereof,
however produced or reproduced whether in your control or not, and including without limitation,
originals, all file copies, all other copies no matter how and by whom prepared and all drafts of such
documents whether used or not.
3.
Each request for production shall be accorded a separate answer. If objection is made
to any part of an item or category in this request, the reasons for the objection must be specified.
4.
If you withhold any documents by reason of a claim of privilege or other reason,
please identify each such document, indicating its date, general subject matter (without disclosing
the contents), persons to whom distributed and basis upon which the privilege is claimed.
5.
These requests are deemed to be continuing so as to require supplemental responses
if you or your attorney, agents, employee or representatives (including insurers) obtain further
documentation or requested infonnation between the time these responses are served and the time
of trial.
REQUEST FOR PRODUCTION NO.1: Produce all documents relied on by you in
answering the foregoing interrogatories.
REQUEST FOR PRODUCTION NO.2: Please produce all documents, memoranda, and
other written or recorded records in your possession, or reasonably available to you, which relate in
any manner to your answer in the foregoing interrogatories.
REQUEST FOR PRODUCTION NO.3: Produce all documents to be relied on or introduced
in evidence by you at any pre-trial motion hearing or at the trial herein.
REQUEST FOR PRODUCTION NO.4: You are requested to provide those documents as
discussed in Interrogatories Nos. 4 and 5.
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REQUEST FOR PRODUCTION NO.5: Produce all of your personal and business tax
returns in which you have any interest for the past four (4) years and also produce your current pay
stub(s) from all sources showing your year to date income.
REQUEST FOR PRODUCTION NO.6: Produce all corporate docliments for the past four
(4) years, including, but not limited to financial reports, annual meeting minutes, board meeting
minutes, and board resolutions.
REQUEST FOR PRODUCTION NO.7: For all assets you presently own or owned during
or since January 1,2007, produce all titles, registrations, bills of sale or other evidence of ownership
and all receipts, invoices, or other documentation.
REQUEST FOR PRODUCTION NO.8: For all outstanding financial obligations in the past
four (4) years produce the current billing statements or other evidence ofthe debt and current balance
of the debt..
REQUEST FOR PRODUCTION NO.9: If you have retained an expert witness, produce a
copy of the expert's report, underlying data, raw data, tests, answers to questions submitted to the
expert by yourself or others, and any other info1l11ation upon which the expert relies in drawing his
or her conclusion. Also produce a copy of the resume' for any expert(s).
REQUEST FOR PRODUCTION NO. 10: Produce a copy of any written or recorded
statement from anyone concerning any of the issues of this action.
REQUEST FOR PRODUCTION NO. 11: Please produce all documents related to any and
all insurance policies that may provide coverage for the issues in this matter, as identified in the
Plaintiffs Complaint.
REQUEST FOR PRODUCTION NO. 12: Please produce all documents that support your
affirnlative defenses.
REQUEST FOR PRODUCTION NO. 13: Please produce all communications and documents
with the developer, architect, county, city, and building department related to the Property.
REQUEST FOR PRODUCTION NO. 14:

Please produce all communications and

documents with your contractors and subcontractors related to the property.
REQUEST FOR PRODUCTION NO. 15: Please produce all documents or documentary
evidence of communications between you and the District Seven Health Department related to the
INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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Property.
REQUEST FOR PRODUCTION NO. 16: Please produce all documents or documentary
evidence of communications between you and any and all appraisers who vistied the site of the
Property
REQUEST FOR PRODUCTION NO. 17: Please produce copies of all listings of the
Property posted on the Multiple Listing Service (MLS), together with all documents you or your
agent completed for purposes of listing the Property.

DATED this

B

day of May, 2009.

CERTIFICATE OF SERVICE
j'1
I hereby certify that I served a t:ue copy ~~the f~regoing document upon the following this
_1_1t7'-_ day of May 2009, by hand dehvery, IDmlmg wIth the necessary postage affixed thereto,
facsimile, or overnight mail.

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[v)
[ ]
[ ]
[ ]

Mailing
Hand Delivery
Fax
Overnight Mail

L:\wsd\- Clients\74 11.1 Goodspeed\lnt & 'Req #l.wpd

INTERROGATORIES, REQUESTS FOR ADMISSION, AND REQUESTS
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (t)

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION

WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)

Case No. CV 09-015
NOTICE OF SERVICE

)
)
)
SHIPPEN CONSTRUCTION, INC., an )

vs.

Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,
Defendants.

)
)

)
)

--------------------------)
I HEREBY CERTIFY that the following document was served, by postage pre-paid
mailing, to plaintiffs attorney, Weston S. Davis, Esq., P.O. Box 51630, Idaho Falls, Idaho
83405 together with a copy ofthis notice, on the 14th day of July, 2009:

1)

Defendants' Answers to Interrogatories, Requests for Admission and Requests
for Production of Documents.

Qc:;;L~
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

,

;

DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,
Plaintiffs,

)
)
)
)
)
)

Case No. CV 09-015
MOTION TO DISMISS

vs.

)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
)
JORJA SHIPPEN, husband and wife,
Defendants.

)
)

--------------------------- )
COMES NOW, defendants in the above-entitled matter, and move the Court
pursuant to Rule 12(b)6 to dismiss the above-entitled matter for the reason that a cause of
action does not exist. This motion to dismiss is being filed for the reason that the
defendants are not proper parties.
The reason a cause of action does not exist is the real estate contract between
-1-

,/

}

plaintiff and a defendant for sale of real property does not involve the named defendants
entitling plaintiff to relief.
In the alternative, the defendants request that this matter be treated as a Motion for
Summary Judgment pursuant to IRCP, Rule 56. This alternative pleading is in the event the
matter is not considered as a Motion to Dismiss since a supplemental affidavit will be filed
in this matter outlining and proving to the Court the non-existence of a remedy against the
named defendants.

*,200').

~ day of

DATED this /("

m);)~
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

-2-

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1&

~ay of

9Jj

, 2009, a true and correct

copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

~1x3--:
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho

-3-
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com

:HF~kS 'i f,iCT COURT

SON COUNTY,IOAHO

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)
vs.
)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

Case No. CV 09-015
AFFIDAVIT OF ROBERT SHIPPEN

--------------------------)
STATE OF IDAHO
COUNTY OF JEFFERSON

)
)ss:
)

ROBERT SHIPPEN, being first duly sworn, deposes and states as follows:
1) That he and his wife are named defendants in the above named lawsuit.
2) That he and his wife have nothing to do with the allegations of the complaint on
file herein as they did not act in their individual capacities in construction or sale of the
subject real property.

3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the
general contractor or the sale of the real property.
4) The various subcontractors on the case are as follows:
a)
b)
c)
d)
e)
f)
g)
h)
i)

Justin Fullmer;
Marriott, Inc.;
L&F Electric;
Holeshot Plumbing;
T. Merrill Construction;
Southerland Cabinetry;
Keith Klingler roofing;
Rocky Mountain Siding;
Shippen Construction, Inc.

5) The main contractor on this case and general contractor who caused the
construction and who caused the sale of the property is Marriott Homes, Inc. This is an
Idaho corporation licensed to do business in Idaho and currently active. None of the named
defendants in the above named lawsuit had any involvement other than Shippen
Construction, Inc. was a subcontractor who performed excavation services. Any exposure, if
any, is through the general contractor. As such, the undersigned requests the complaint be
dismissed, with prejudice, as to the named parties herein.
6) Further your affiant sayeth naught.
DATED this 16th day of July, 2009.

AFFIDAVIT OF ROBERT SHIPPEN

2

SUBSCRIBED AND SWORN to before me this 16th day of July, 2009.

. (SEAL)

AFFIDAVIT OF ROBERT SHIPPEN

Notary Public
Residing at: Rigby, Idaho .
Commission Expires: /[.~tllq

3

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of July, 2009, a true and correct copy of
the foregoing was delivered to the following person(s) by:
__ Hand Delivery

-1L Postage-prepaid mail
Facsimile Transmission

{u~'<~
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho

AFFIDAVIT OF ROBERT SHIPPEN
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)
vs.
)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
Defendants.

Case No. CV 09-015
NOTICE OF HEARING

)
)

--------------------------)
PLEASE TAKE NOTICE, that on the 27 th day of July, 2009, at 2:15 p.m., or as soon
thereafter as counsel can be heard, in the Jefferson County Courthouse at Rigby, Idaho, before
the Honorable Gregory Moeller, counsel for Defendants, Shippen Construction, Inc.; and
Robert and Jorga Shippen, Robin D. Dunn, Esq., Dunn Law Offices, in the above-entitled
action will call up for hearing their Motion to Dismiss.
DATED this 16th day of July, 2009.

~.
') J
,,'.x
/

•

~Cr::

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of July, 2009, a true and correct copy of
the foregoing was delivered to the following person(s) by:
__ Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

'
~()G~'~U
.~

/ " ) /

\

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
.fi
WI~

Case No.: CV-09-015
I

I

i
I

Plaintiffs,
vs.

RESPONSE AND OBJECTION TO
DEFENDANT'S MOTION TO
DISMISS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and objects to Defendant's Motion to Dismiss and responds as follows:

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 1

I.

THE MOTION TO DISMISS IMPROPERLY APPLIES THE STANDARD OF A
RULE 12(b)(6) MOTION BY RELYING ON AN AFFIDAVIT.
Plaintiffs object to Defendants' Motion to Dismiss as being premature and improperly

raised before this court. Defendant's motion to dismiss is improperly supported by affidavit:
"[ A] trial court, in considering a Rule 12(b)( 6) motion to dismiss, has no right to hear
evidence; and since judicial notice [and affidavits supporting such motion are] merely
a substitute for the conventional method of taking evidence to establish facts, the
court has no right to take judicial notice [or entertain affidavits] of anything, with the
possible exception of/acts 0/common knowledge which controvert averments in the
complaint. ... If a trial court considers factual allegations outside the pleading on a
Rule 12(b)(6) motion, it errs ifit fails to convert the motion to one for summary
judgment. Furthem10re, if a court considers matters outside the pJeadings on a Rule
12(b )(6) motion to dismiss, such motion must be treated as a motion for summary
judgment and the proceedings thereafter must comport with the hearing and notice
requirements of Rule 56.

Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150, 153 (Ct. App 1990). Citations omitted,
emphasis in original. In that case, even though facts of a probate case had already been found in
another related case, the trial court erred when it took judicial notice of such facts on a party's
motion to dismiss. !d. An affidavit to support a Motion to Dismiss likewise attempts to
introduce facts outside of the pleadings and is likewise improper. Id.
Because the reading of Rule 12(b)(6) can be vague, there are two possible interpretations
of the rule: (1) a true motion to dismiss or (2) a motion for summary judgment.

Stewart v.

Arrington Construction Company, 92 Idaho 526, 530,446 P.2d 895,899 (1968). Under a true
12(b)(6) approach, the court does not accept affidavits on a motion to dismiss. !d.
With the true 12(b)(6) motion ... a distinction must be drawn between 'failure to
state a claim upon which relief may be granted' and the historical' failure to state a
cause of action.' ... The basis test for the sufficiency of a complaint here [(under a
12(b)(6) motion)] is 'whether in the light most favorable to the plaintiff, and with
every intendment regarded in his favor, the complaint is sufficient to constitute any
valid claim. The liberal test for sufficiency of a complaint makes it difficult to avoid
it under the test ofLR.C.P. 12(b)(6) alone.
RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 2

!d. at 531, 931 Citations omitted.
Restated, if the complaint states any valid claim, a motion to dismiss must be denied.
The Idaho Supreme Court itsel f recognizes this is a very liberal test in favor of the Plaintiff. Jd.
This is because the Court favors the policy of exploring allegations and issues prior to making an
ultimate determination in the case. Id. A defendant is therefore precluded from introducing facts
by affidavit under a true Rule 12(b)(6) motion.
Finally, ifthere are any doubts between denying or granting a motion to dismiss, then
those doubts must be liberally construed in favor of retaining the plaintiffs complaint. Id.
In this case, on July 15, 2009, one (1) day prior to filing the Motion to Dismiss and
twenty one (21) days after Plaintiffs' filing their Motion to Compel, Defendants filed answers to
Plaintiffs' discovery, alleging that Marriott Homes, Inc., not Shippen Construction, was the
builder of the property. The next day, Defendants filed their Motion to Dismiss supported by an
affidavit of Robert Shippen alleging that Marroitt Homes, Inc. was the builder of the home.
However, as mentioned above, introducing facts and evidence by affidavit on a Motion to
Dismiss is wholly improper and Defendant's Motion to Dismiss should therefore be denied. To
the extent this Court were to find any doubt as to whether the Motion to Dismiss should be
granted, the Idaho Supreme Court has stated that such doubt should be resolved in favor of the
plaintiffby retaining the complaint.
In the event this Court were to hold that the submission of the affidavit is somehow
proper, which Plaintiff firmly asserts should not be the case, Plaintiff has herewith filed an
affidavit of William Goodspeed showing a good faith basis for naming Robert and Jorja Shippen
and Shippen Construction as proper parties to this action. The closing documents of the Subject
RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 3

Real Property, including the warranty deed on the property indicate that Robert and Jorja Shippen
doing business as Shippen Construction were the owners ofthe subject real property prior to the
conveyance to the Plaintiffs. Such stands in direct conflict with the Affidavit of Robert Shippen
filed with his motion that neither he, his wife, or Shippen Construction had anything to do with
the construction or sale of the residence. Therefore, there appears to be a genuine issue as to
whether the Shippens and Shippen Construction will bear liability as a result of this suit.
Dismissal of the present action would therefore be premature and wholly improper under Rule
12(b)(6).

II.

THE MOTION TO DISMISS IS UNTIMELY FILED AND SHOULD NOT BE
CONSIDERED BY THIS COURT.
Defendants further object to Defendant's motion as being improperly filed before this

COUl1. LR.C.P. 7(b)(3) requires that a motion be filed 14 days prior to the time set for hearing.
In this case, Defendants filed their motion on July 16,2008, only 11 days prior to the time set for
hearing. Plaintiff's actually received Defendant's motion on July 20, 2009-seven (7) days before
the time set for hearing on this motion. Further, Defendants' motion might be construed by this
Court as one for summary judgment, and under those circumstances, the motion must be filed 28
days before the time set for hearing. Therefore, Plaintiff objects to any hearing on this motion as
it has been improperly noticed for hearing under the Idaho Rules of Civil Procedure.

CONCLUSION
Because Defendants motion to dismiss is improperly before this Court, both for improper
submission of an affidavit and for giving untimely notice to Plaintiff's, Plaintiffs request an
award of attorneys fees in necessarily responding to this motion. Plaintiff requests such fees
pursuant to

I.c. §§ 12-120, 121, and 123, and I.R.C.P. 54(d) and (e)

RESPONSE AND OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 4

J

..

'.

DA TED this ~ day of July, 2009

~------- .
~--~
STON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the folIowing
this P'?-day of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[V] Mailing
[ ] Hand Delivery
[ ] Fax
[ ] Overnight Mail

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

,

.....

/'

~~~-~~~
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and I

Case No.: CV-09-015

I
I.

'C";

Wll.e ,

I

Plaintiffs,
vs.

AFFIDAVIT IN SUPPORT OF
RESPONSE AND OBJECTION TO
DEFENDANT'S MOTION TO
DISMISS

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.
STATE OF IDAHO

)
: ss.

County of Bonneville )
WILLIAM SHAWN GOODSPEED, being first duly sworn upon oath, deposes and states
as follows:
1.

I am one of the Plaintiffs in the above entitled action.

2.

I purchased and reside at 3709 E. 319 North, Rigby, ID 83442, hereinafter the

"Subj ect Real Property".
3.

Attached hereto as Exhibit "A" are a few of the closing documents which I signed

AFFIDAVIT IN SUPPORT OF MOTION TO DEEM ADMITTED
PLAINTIFF'S REQUESTS FOR ADMISSION TO DEFENDANTS - 1
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SUBSCIUBED AND SWOllN to belJn •• . .

day of July. 200!P.

4ft~~ ,1,~OI1-

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this )Puay of July 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

[V']
[ ]
[ ]
[ ]

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

Mailing
Hand Delivery
Fax
Overnight Mail

L:\wsd\- Clients\7411.l Goodspeed\Response & Objection (Affidavit).wpd
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----------------------------------------------------------------------~

RECORDING REQUESTf:O BY
First American TItle Company
AND WHEN RECORDED MAIL TO:
First American TItle Company
110 N. Clark Street
Rigby, ID 83442

Instrument # 359999
RIGBY JEFFERSON, IDAHO
01 :50:00 No. of Pages: 2
2007 -07 -03
Recorded for: FIRST AMERICAN TITLE
t).---Fee: 6.00
CHRISTINE BOULTER
Ex..officio Recorder Deputy'~~_-----
Indu to: WARRAN1'Y DEED

S ace Above This Une for Recorder's Use Onl

WARRANTY DEED
File No.: 218469-RI (dm)

Date: June 29, 2007

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is
3709 East 319 North, Rigby, ID 83442, the following described premises, situated in
Jefferson County, Idaho, to-wit:

Lot 7, Block 2 Woodllaven Creek Estates, Division No.1, Jefferson County, Idaho, as shown
on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151.
SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year
taxes and assessments as agreed to by parties above.
TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the
Grantee's heirs and assigns forever. And the said Grantor does hereby covenant to and with the said
Grantee, that the Grantor is the owner in fee simple of said premises; that said premises are free from all
encumbrances except current years taxes, levies, and assessments, and except U.S. Patent reservations,
restrictions, easements of record and easements visible upon the premises, and that Grantor will warrant
and defend the same from all claims whatsoever.

RECEIVED BY
ASSESSOR

FOrptAr~~
Date
:1
__ Time

Date: 06/29/2007

Warranty Deed
- continued

File No.: 218469-RI (dm)

4fIj,

~

//

Ro ert

STATE OF

I

en

Idaho

)
55.

COUNTY OF

Jefferson

)

On this ":?---day of July, 2007, before me, a Notary Public in and for said State, personally appeared
Robert ~n and Jorja Shippen, known or identified to me to be ~rson(s) whose name(s) is@
subscribed to the within instrument, and aCkllOWlec he~ed the same.

DARCIMOORE
NOTARY PUBLIC
STATE OF IDAHO

Notary Public f~tate of Idaho
Residing at: ~ I I ()
My Commission Expires: q ... Z?>- 2t.dO
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_
A. Settlement Statement

No. 2502'()265

B. Type of loan

1·5. Loan Type Con•. Ullin•.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

First American Title Company
Final Statement

6.

File Humber 218469·RI

7.

Loan Number 002004463410

8.

Mortgagel., .....c. Cas. Number

noi_

C.

Nole: ThIs loon ~ furnished 10 give 100 . .1........101 aclual $8Itlernent COSU. Amounts paid 10 and by IIlB .._ I _ I are - . items .....d '(POC)" .... paid outside IllIS ~ Ihey at. ,hown
hero for infotmalloual _es and are
in lila loIais.

O.

Name of Borrower: WIlliam S. Goodspeed, Shellee B. Goodspeed
3709 East 319 North, Rlgby,ID 83442

E.

Name of Seller: Robert Shippen, Jorja Shippen

F.

Name of Lender: Cltimortgage, Inc.
100 GaUeria OffIcentre St•. 300
Southfield, MI 48034

G.

Property Localion: 3709 East 319 North, Rigby, ID 83442

H.

Settlement Agent: Ani American Tille Company
Address: P.O. Box 405, Rigby, ID 83442

L

Settlement Date: 0710312007

Place of Settlement Address: P.O. Box 405, Rigby, ID 83442

Print Date: 0110312007,11:05 AM
Dlsbu....ment Date: 0710312007

J. Summary of Borrower's Transaction
100. Gross Amount Due From Borrower
101. Conllact Sales Price

K. SUmnllIY 01 SoIIet's Transaction
400. Gros, Amount Due To Seller
272,000.00

401. Con1rat1 Sales Price
402. Personal Property

102. Persooal Property
103. Setllement challles 10 borrower (line 1400)

2,972.04

403. Tolal Deposits

404.
405.

104.
105.
Adjustmenls lor kerns paid by seller in advance

Mjuslmellis lor llems paid by seDer in adva_

106. Cityltown laxes

406. Cityltown laxes

107. County taxes

407. County taxes

108. Assessments
109.

408. Assessment5

110.

410.

111.
112.

411.

409.

412.

113.

413.

lH.

414.

115.

415.

120. Gross Amount OUe From Born:rwer
200. Amounts Paid By Or In Behalf of Bcmower
201. Deposit or earnest money

202. Principal amount of new Ioan(s)
203. Existiog Ioan(s) taken subject
204. Interest on New Loan frOlll Citimorlgage. Inc.
205. HElOC Credit from C~age. Inc.
206.
207.
208.
209.
Adjusttnenls for IIerns unpaid by seller
210. Cllyllown taxes
211. County taxes 01J01.c7 1007I02107@SI73.9OIyr
212. Assessments
213.
214.
215.
216.
217.
218.
219.
220. Total P.id By/For Borrower

274,972.04

2,500.00
217,600.00

302. leu amounts pald bylfor IlortoMr (line 220)
303. Cash IX From) ( To) Borrower

500, ReductIons In Amount Due to Seller
501. Excess deposit (ltee inslruClions)
502. SeHlemenl charges (1iI81400)
503. Exls1i1g Ioan(s) Iaken SIiljed

77.';10

12.00

504. Payol 0I1is1 lllOIfgage loan
505. Payoft 01 second lllOIfgage loan
506.
507.

SOB.
509.
Adju._ for Items unpaid by ,.111,

86.71

510. Cityltown taxes
511. County taxes
512. Assessment5

-

300. Cash At Settlement FlOmIT0 Borrower
301. G.os. amount dL'e 'mm Borrower (!ilIe 120)

420. Gross Anlount Due To Seller

513
514.
515.
516.
517.
518.
519.

220,276.21
274,972.04
220,276.21
54,695.83

520. Total Reduction Amount Out Seller
&00. Cash At SeWementToIFIOm Seller
SOl. GrossllIlOlIIlI due to Seller Cine 420)
602. l_ rlductlons In amounts du.lo Seller (line 520)
603.

The HUD·1 ~atemenl which I have prepared is a true and accurate account of 1his transaction. I have caused or will cause the funds to be
~is~rsed !n..
~~ ~iS ~ 0
_
., /-:;\ I f) I

,I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

file No 218469-R1

L. Settlement Charges
700. Total S.lesIBroker's Commission based on price
OMsion of COIl1II1issioo (line 700) as follows

Paid From
Borrower's

701.

Funds at

Funds at

Settlement

Settlement

Paid From
Selle,'s

702.
703.
704.
800.
801.
802.
803.
804.
805.

Commlssioo paid al Sattlement

Items Payable in Connection with Loan
loan Origination Fee
Loan DiscounI
Appraisal Fee
Credit RepOI\
Lende(s Inspection Fee
806. Mortgage Insurance Applitalion Premium

807. Assuf1lllion Fee
808. Commitment Fee - Citi~age, Inc.
809. Application Fee • Citimorlgage, Inc.
810.
811.
812.
813.
814.
Supplemental Sunmary
90!l. Items ReQuired bv Lender to be Paid in Advance
901. Interest

565.00
480.00

902.
903. HazanlIIlSlllllflCe Prerrium for 1 year(s) 10 TOO
904.
905.
Supplemenlal Summary
1000. Reserves DellOSilea with Lender
1001: Hauud Insurance 2 mo(s)@S25.92lmo
1002. ~agelnsurance
1003. City property Taxes
1004. County Property Taxes 3 mo(s)@S250.70/rno
1005. Annual assessmenls
1006.
1007.
1006. Aggregate Accounlillg Adjustment
1100. Title Chanles
1101. Sattlement Of dosing fee - FIlS! American Tille Company
1102. Absllllct or IiIIe search
1103. Tille examination
1104. Tt4le inau!ance Binder
1105. Document Fee
1106. NoIllIy Fee
1107. AI\Orney Fee

311.00

51.8/1

752.10

'129.60
433.00

(includes above Item numbers: I

1108. Title Insurance - See supplemental page for breakdown of indMduaIlees and payees
includes above ifIlm numbels:
1109. Lende(s ooverage 5217,600.00 Prernilm: $362.70
1110. Owner's ooverage $272,000.00
1111. Endorsemenis 9-0618.1-06122-06· FntAmerican TlIIe Company
1112.
1113.
1114.
1115.
1116.
1117.
1208. Government Recordinl1 and TllInsle, Challles
1201. "ReooId1lg fees: Deed $6.00 ~ag8 $48.00 Release $0.00
1202. City/c:oonly taxistamps:
1203. Slate laxistalllps:
1204. ReronlirY,J Fee-HELOC DeedofTrust-FntAmerican TIfle ~

362.70

SO.OO

54.00

12.00

1205.

1206.
1300.
1301.
1302.
1303.
1304.
1305.
1306.
1307.
1308.
1309.

Additional Settlement Cltallles
Sutvey to
Pest inspection 10
Courier and Handling Fee· First American TlIIe Company

30.00

1310.
1311.
1312.
1313.
1314.
,

Suppiernellfl1l Summary

1400. Total SatIlemont Charges (enter on Hnes 103, Section J and 502, Section KI

2,972_04

I

I
I
I
I
I
I
I
I
I
I
I
I
I
I.

• Se. Supplemental Page

Filii No 218469-R1
L. Settlement Charg..
100. Total SaleslBroker's Commission based on price
Division 01 Commission (line 700) as follows

701.
702.
703.
704.
800.
801.
802.

Paid From

Borrower's
Funds at
Setllemenl

Paid From
Seller'S
Funds at
Settlement

Commission paid at Set1lement
items Pavable in Connection with Loan
loan orgination Fee
Loan Disoomi
Appraisal Fee
Cred~ Report
Lendefs Inspection Fee
MoI1gage Insurance Application Premium
Assumption Fee
Commitment fee • Cilimortgage, Inc.
AppJicatlon Fee • CitimoI1gage, Inc.

803.
804.
805.
806.
807.
808.
809.
810.
811.
612.
813.
814.
Supplemental Summary
900. Hems Reauited bv Lender to be Paid in Advance
901. Interest
902.
903. Hazard Insurance Premium lor 1 year(s) to TBO
904.
905.
Supplemental Summary
1000. Reserves DelJOsited with Lender
tOOl: Hazard InsuJa/loo 2 maCs) @$25.9Z1mo
1002. Mortgagelnsuranee
1003 City property Taxes
1004. County Propel1y Taxes J maCs)@$250.701roo
1005. Annual assessments
1006.
1007.
1006. Aggregate Aa:ounting Adjustment
1100. Title Chames
1101. SeUlement or closing fee - Filst American rille Corll>any
1102. Abs1!act or tilte search
1103. Tille examination
1104. rille Insurance Binder
1105. Documenl Fee
t 106. No1ary Fee
1107. Attnrney Fee
(iI1dudes above Uem numOOlS: )
1108. Title insurance - See supplemental page for breai<dcMtn of indMduoI ' - and payees
includes above iItIm numbeIS:
1109. LI!I1der's coverage $217,600.00 Premium: $362.10
1110. Owne(s coverage $272,000.00
1111. EndolSemenls 9-0618.1-06122-06 - First American Titla Company
1112.
1113.
1114.
1115.
1116.
1117.
1200. Government Recordirnland Transfer Chata..
1201. 'Recordi1g lees: Deed $6.00 Mor1gage $48.00 Release $0.00
1202. Cllyloounty IaxIstamps:
1203. Stale tax/stamps:
1204. Recording Fee-HElOC Deed 01 Trust-FilstAmeliCan Tille Company

565.00
480.00

311.00

51.84

752.10

'129.60
433.00

362.70

SO.OO

54.00

12.00

'1205.

I
I
I
I

1206.
1300. Additlonat Settlement Chames
1301. SuNey \0
1302. Pest Inspection to
1303. CouTier and Handling Fee· Fir.;( American Tt1le Company
1304.
1305.
1306.
1307.
1308.
1309.
1310.
1311.
1312.
1313.
1314.
Supplemental Summal)l
1400. Total Settlement Charges (OIlier on lines 103, Section J and 5112, Section K)

30.00

t

2,972.04
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STATE OF ID.lj!O~ IN AND FOR TRl~ C01JN'TY OF .Jll:"FF'ERSON

WIl.LTAM SHAWN GOODSPEED, E! .LU, )
)
)

Plaintiffs,

S!-IlPPEN CONSTRUCTION, ETAL,

)
)
)
)
)
)

Dcfencl::lnr:L

___._ _- - -____.----J

S¢pt~TI!bcr, 20Q9,

at 1:0 1) p.m,

DATED This

f.:':;

_~1J~l'i!Y of July . 2009.

\Vc3i'On r):Lvi~J E::;q.
P. l);'l:rl Dl1.:'1~~:, E~,~..

Case No.

CV-2009~15

NOTICE 01i' Tl1"-rE FOR f1}~AR1NG
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' JilL ')
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{N THE ])ISTIU(:'{ COUHT

.

<9

o:~· THE SEVENTH JUD1CIAL D1STP..t@3~OF Tf.U1;y10..
}, \...../'"1 .
/8
•
t

S1'ATE OF IDAliO, IN ,(\:['1.0 }.i'OR T.HE C01JNTY OF .f€FFEl1S0N

\~

vU,y '.

l ;:',

I

I'D •

oolfly{)

\ttlLLIAM SHAWN GOODSI'EED, EIAL,

Plainti!Ts,

-"$,:::mrpPEN CONSTlzUCTlON, ETAL,
Defendant,

)

)
)
)
)
)
)
)

Case No, CV·2009-15

1'vllNUTE ENTRY
ON MOT.lONS

)

July 27.2000, m 2:36 P.M., this molion to deem admitted Md motion to dismiss cam~ onfor
h¢i1!:ing befo~.;: rhc.! Honorable Grego:y W. Mo:::llcr, District Judge, sitting in open court at Rigby,

Uaho.
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..
I

f-,{r.

! ••

Davis urcsentec1 2\!'~uru~m
on motlLln to de~m a(hI\IU~d.
~

Mr. Du(ltl respondl::d afl.d. s!ated that h~ could bl~ sanctiuncr.l, !.lot his cli~\lL

!vir. Davis responded.
Motion to deem admitted will he on hold until after !.;ummary judgmenl.

MI. DaviS asked for anomey' S f~~s and COST.
Mr. Dunn r~spond.cd.
The Court granted mor.ion for anomey's fees Oil motion to compel an award that the Court
wOltld deem reasonablt;'),

Mr. Davis wilt prepare the order.
Mr. Dunn J.cldr~s:)ed the Court.
Nothin~

,[:lither.

GREGt)P )f'\ r. yIOEL EP"\\\\\lII/IIII// ".
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~\

Ch'I'I.
111/,·'

#- r5 ~~"""''''''''''••••••0 U:f,;~,..~:%
~ ~..J ••,...
§ <:> .....
..... ':P .;;;;.

1 //

.~.:}f (:.~:():l

R.obin

Davis, Esq.

DllClH.

F3q.

\. :A~~.

§ (JEFFERSON\ .~:
?-~~'
"'\ \ COUNTY ,j :::.~.
\~. . . . rDAHO . . /;p~}3
'"~,,

0 ..........................~S' ~"

'/'~1. ';UDIC\f>.l \) ~\~
'1// /1/111111111\\\\\\\\'\

20['1 JUL 30 P~i '-1: 53
DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby,ID 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
Plaintiffs,
vs.

)
)
)
)
)

Case No. CV 09-015
DEFENDANTS' MOTION TO
ALLOW REQUESTS FOR
ADMISSION AND ANSWERS
TO STAND

SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
)
JORJA SHIPPEN, husband and wife,
Defendants.

)
)

-------------------------)
COMES NOW, defendants, by and through the undersigned attorney of record, and
moves the Court for an order allowing the following:
1.

That the answers provided by defendants on Requests for Admission be allowed
to stand as filed with the defendants. These Requests for Admission were
answered and provided to the plaintiff before the hearing on the Motion to
CompeL However, the plaintiffs' filed a Motion to Deem the Requests for

Admission Admitted notwithstanding the answers having been filed by the
named defendants.
DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND
Paget

2. In support of this motion, the Affidavit of Robin D. Dunn is filed herewith and
incorporated in this motion by reference.
DATED this :JL day of

July,

2009.

0:::::::;:::>'

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
CERTIFICATE OF SERVICE
'-j

I HEREBY CERTIFY that on the :;LJ day of July, 2009, a true and correct copy of
the foregoing was delivered to the following persons(s) by:
Hand Delivery

X- Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PUC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

Courtesy Copy To:

Honorable Gregory Moeller
Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

DEFENDANTS' MOTION TO ALLOW REQUESTS FOR ADMISSION AND ANSWERS TO STAND
Page 2

DUNN LW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Countty Lane
Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DIVISION
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)
vs.
)
)
SHIPPEN CONSTRUCTION, INC., an )
)
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

Case No. CV 09-015
NOTICE OF HEARING

------------)
YOU ARE HEREBY NOTIFIED that a hearing on defendant's MOTION FOR
SUMMARYJUDGMENT in the above-mentioned case has been set on the £'vday of

~~

,2009, ab},:a'2fYh1' or as soon thereafter as counsel can be heard in the

Jefferson County Magistrate Courtroom, Rigby, Idaho before the Honorable Gregory
Moeller.
DATED this 5t> day of July,

2009.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
NOTICE OF HEARING
Paget

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the..3JL day ofJDIy, 2009, a true and correct copy of
the foregoing was delivered to the following persons(s) by:
Hand Delivery

X- Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405
Courtesy Copy To:

Honorable Gregory Moeller
Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

NOTICE OF HEARING
Page 2

DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
MAGISTRATE'S DMSION
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)
VB.
)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

Case No. CV 09-015
AFFIDAVIT OF ROBIN D.
DUNN RULE 6O(b)

--------------------------)
STATE OF IDAHO
County of Jefferson

)
)ss
)

ROBIN D. DUNN, being first duly swom upon oath, states as follows:
1. That he is the attomey for the named defendants in the above-captioned matter.
2. That various discovery requests were submitted by the plaintiffs to the defendants
in this particular matter. A portion of those discovery requests were "Requests
for Admissions". These Requests for Admission were answered by the
defendants, but not in a fashion which was considered timely under the rule.
AFFIDAVIT OF ROBIN D. DUNN RULE 60(b)
Paget

3.

Pursuant to Rule 6O(b) and the subdivisions thereof, the attorney and
undersigned affiant states as foRows:
(a) The answers were provided by the client to the attorney, but he did not
submit the answers in the time period aDowed by the rules.
(b) The reason for doing this was there was a change in district judges at
such time. The undersigned was unsure which district judge would be
handling the matter and was waiting for a "Scheduling Order" on
discovery and other matters. Because of this delay in obtaining the new
judge, the undersigned did not answer, according to the rules, the
Requests for Admission in a timely fashion.
(c) The defendants, through no fault of their own, have and did provide
answers to the undersigned attorney. The undersigned attorney was

willing to and the Court did order attorney fees on the Motion to Compel,
pay such fees because of his error and not of that of his clients.
(d) The plaintiffs did provide a letter requesting responses to discovery
requests. The undersigned did provide those discovery requests, but a
hearing was held and plaintiffs were required to initiate said hearing. The
answers were provided before the hearing and the answers should stand
and punishment not be attributed to the defendants for the tardy response
of the undersigned attorney.
(e) No prejudice has resulted to the plaintiffs in this matter because the case
is just beginning and discovery has not even been initiated by the
defendants. Due to the inadvertences, excuse, neglect or mistake of the
AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b)
Page 2

undersigned attorney, the requests should not be deemed admitted.

(t) For another reason the requests should not be deemed admitted. It is the
belief of the defendants that the incorrect party is named in the lawsuit.
Marriott Homes, Inc., was the actual general contractor and has not been
named in this lawsuit. For that reason, the undersigned attorney did not
answer the discovery as the discovery requests were inapplicable to the
subcontractor, Shippen Construction, Inc., and the individual husband
and wife. The discovery responses on Requests for Admission made no
sense because the correct party was not named in the lawsuit. As such, it
was impossible to answer the Requests for Admission in a proper fashion.
In hindsight, the named defendants should merely have denied the
Requests for Admission and/or answered that they were not the correct
parties in interest.
4.

For all of the reasons mentioned above, the answers propounded by the named
defendants should stand and not be deemed admitted without the answers
being provided.

5.

The affiant believes that the answers are true and correct and had his clients'
agent sign the answers which were propounded to the Court.

DATED this '5-0 day of

July,

2009.

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b)
Page 3

SUBSCRIBED AND SWORN to before me this

:so~ day of July, 2009.

Notary Public for IcJ;W.o
Residing atu'wISJllLP
Commission:

,13(11 t

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10

day of July, 2009, a true and correct copy of

the foregoing was delivered to the following persons (s) by:
Hand Delivery

A- Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405

Courtesy Copy To:

Honorable Gregory Moeller
Madison County Courthouse
P.O. Box 389
Rexburg, ID 83440

AFFIDAVIT OF ROBIN D. DUNN RULE 6O(b)
Page 4

/

WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
'II

Case No.: CV-09-015
I
I

i

WI C,

I

RESPONSE TO DEFENDANT'S
CONVERTED MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME NOW, Plaintiffs, in response to Defendants' July 16, 2009 Motion to Dismiss,
converted by this Court to a Motion for Summary Judgment on July 27,2009. Defendants' motion
should be denied because material issues of fact exist regarding the liability of the named
Defendants.

STATEMENT OF FACTS
On April 24, 2006, Robert Shippen, apparently as an agent for Shippen Construction, entered
a Member Service Agreement wherein he agreed to install a wastewater treatment system on the
RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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Subject Real Property. Affidavit ofShellee Goodspeed, Exhibit "A".
On or about May 8, 2006, Robert Shippen, apparently as an agent for Shippen Construction,
applied for and obtained a building permit on the Subject Real Property (3709 East 319 North,
Rigby, Idaho) with Jefferson County, Idaho. See Affidavit of Brenda Monson, Exhibit "A ".
At about that same period oftime, Robert Shippen, again apparently as an agent for Shippen
Construction, applied for and obtained a Septic Permit from the District Seven Health Department.
Ie!.

Shippen Construction also contracted with Wilson & Associates Designs to design and
engineer the residence built on the subject real property. [d.
Throughout the years 2006 and 2007, Jefferson County performed a series of inspections on
the Subject Real Property, citing the name of the contractor as Shippen Construction. [d.
On June 16, 2007, the Plaintiffs made an offer to Robert Shippen to purchase the Subject
Real Property, which Robert and Jorja Shippen accepted on June 17,2007. See Affidavit ofShellee

Goodspeed, Exhibit HB". While Robert and JoIja Shippen signed the Purchase and Sale Agreement,
they did not do so in a representative capacity for Marriott Homes, Inc. nor did they list their
contractor registration number.

[d.

Mr. Shippen did, however, list his email address as

shippenconst@yahoo.com. Mr. Shippen then signed an addendum to extend the date of acceptance
by the seller, and both he and Ms. Jorja Shippen signed a subsequent addendum to correctly identify
the Subject Real Property's address. [d. He similarly executed the Seller's Property Condition
Disclosure Form-again without reference to Marriott Homes, Inc .. Id., Exhibit "C".
Then, on July 2,2007, "Robert Shippen and Jorja Shippen, dba Shippen Construction" signed
a Warranty Deed on the Subject Real Property to Plaintiffs. Id., Exhibit "D ".

RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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Further, Robert and JOlja Shippen were listed and signed as the Sellers in the closing
documents at the closing of the Subject Real Property, making no reference to signing in the capacity
of officers of Marriott Homes, Inc. nor making speci fic reference in their signatures to signing in the
capacity of officers of Shippen Construction, Inc .. Id., Exhibit HE".

At the time of the sale, Robert and Jorja Shippen, husband and wife, were the record owners
of the Subject Real Property. Id., Exhibit "F".
Plaintiffs have therefore named both Shippen Construction, Inc., the general contractor of
record on the subject real property, and Robert and JOlja Shippen, the record owners ofthe Subject
Real Property and the signatories at the time of the closing as the Defendants in the above action.
Defendants now move this Court solely by affidavit to dismiss Plainti ffs' Complaint alleging
that Marriott Homes, Inc., not Shippen Construction Inc. or Robert and Jorja Shippen, was the
contractor on the Subject Real Property and that the case should be dismissed due to Plaintiffs
alleged failure to name the proper party. However, such assertion is without merit, and therefore
Defendants' motion should be denied. At the very least, this motion, together with the affidavits
filed contemporaneously herewith, creates an issue of material fact rendering summary judgment
inappropriate.

STANDARD OF REVIEW
Rule 56(c) ofthe Idaho Rules of Civil Procedure provides that summary judgment "shall be
rendered 'if the pleadings, depositions and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter oflaw. '" Smith v. Meridian Joint School Dist. No.2, 128 Idaho 714, 718, 918
P.2d 583, 587 (l996)(quoting LR.C.P. 56(c); see also Avila v. Wahlquist, 126 Idaho 745, 890 P.2d
RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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331 (1995). In making this determination, a Court should liberally construe the record in favor of
the party opposing the motion and draw all reasonable inferences and conclusions in that party's
favor. Smith, 128 Idaho at 718, 918 P.2d at 587 (citing Friel v. Boise City Hous. Auth., 126 Idaho
484, 485, 887 P.2d 29, 30 (1994)). Based on the evidence, if reasonable persons could reach
differing conclusions or draw conflicting inferences, summary judgment must be denied. !d. (citing
Harris v. Department of Health and Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992).

However, ifthe evidence reveals no disputed issues of material fact, then summary judgment should
be granted. Id. at 718-719, 918 P.2d at 587-88 (citing Loomis v. City ofHailey, 119 Idaho 434,437,
807 P.2d 1272, 1275 (1991»).
"The burden of establishing the absence of a genuine issue of material fact rests at all times
with the party moving for summary judgment." Id. at 719, 918 P.2d at 588 (citing Tingley v.
Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 (1994)). In meeting its burden, the moving party is

required to "challenge in its motion and establish through evidence the absence of any genuine issue
of material fact on an element of the nonmoving party's case." Id. (citing Thomsen v. Idaho Ins.
Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1038 (1994».

"If the moving party fails to challenge an element or fails to present evidence establishing
the absence of genuine issue of material fact on that element, the burden does not shift to the
nonmoving party, and the nonmoving party is not required to respond with supporting evidence."
!d. (citing Thomsen, 126Idahoat530-31, 887P.2dat 1037-38; Badellv. Beeks, 115 Idaho 101, 102,

765 P.2d 126, 127 (1988).
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ARGUMENT
I.

THE GOODSPEEDS ARE IN PRIVITY OF CONTRACT WITH THE NAMED
DEFENDANTS.
A party may only obtain relief under a breach of contract claim from those with whom the

party is in a direct contractual relationship for relief. Wing v. Martin, 107 Idaho 267, 272, 688 P.2d
1172, 1177 (1984). This relationship is otherwise referred to as privity of contract-"those who
exchange the [contractual] promissory word or those to whom the promissory words are directed."

Id. citing Calemari and Perillo, Contracts § 17-1 (2d ed. 1977).
In this case, Defendants allege Plaintiffs have failed to name the proper Defendants and the
case should be dismissed. However, Defendants have not directed this Court to any agreement
entered between the Plaintiffs and Marriott Homes, Inc. and Defendant bears the burden to show no
issue of material fact exists. Instead, Plaintiff has directed this Court to numerous documents
indicating a direct dealing with Robert and Jorja Shippen and Shippen Construction including the
Purchase and Sale Agreement itself, the closing documents, and the Warranty Deed conveying the
property to the Plaintiffs. See Affidavit of Shellee Goodspeed. Further, several public records of
Jefferson County acknowledge that Shippen Construction was the contractor of the Subject Real
Property. See Affidavit of Brenda Monson. Even if the Defendant were to produce documentation
implicating Plaintiffs somehow new Marriott Homes, Inc. was the general contractor, the operative
documents in this case are in Robert and Jorja Shippen's name or in Shippen Construction's name.
The documents produced in the AffidaVits of Shellee Goodspeed and Brenda Monson should
conclusively establish that Marriott Homes, Inc. is not a proper party to this suit; at the very least the
existence of such documents creates a genuine issue of material fact as to whether the Shippens and
Shippen Construction are liable for fraudulent misrepresentation and whether they are in breach of
RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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contract.
However, to the extent discovery continues to be ongoing, Plaintiffhas petitioned this Court
for leave to amend the complaint to include Marriott Homes, Inc. as a Defendant to this action.
Because Robert and Jorja Shippen and Shippen Construction, Inc. have not been named
improperly in the above entitled matter Defendants' converted Motion for Summary Judgment
should be denied. Further because a motion is pending to amend the complaint, Defendants' motion
should be denied.
II.

A CLAIM FOR BREACH OF THE IMPLIED WARRANTY OF HABIT ABILITY
MUST BE BROUGHT AGAINST THE CONTRACTOR RESPONSIBLE FOR THE
CONSTRUCTION OF THE RESIDENCE.
Even though the operative documents show Robert and Jorja Shippen as the individuals

conveying the Subject Real Property, a claim for the breach of the warranty of habitability must be
brought against the contractor responsible for the construction of the property. See Bethlahmy v.
Bechtel, 91 Idaho 55, 67, 415 P. 2d 698, 711 (1966). If however, the builder-developer of the

property exercised control over the construction of the property, then the implied warranty would
extend from the builder-developer. Tusch Enterprises v. Coffin, 113 Idaho 37, 48, 740 P.2d 1022,
1034 (1987)
Documents of public record show Shippen Construction, not Marriott Homes was the
contractor of the Subject Real Property. Shippen Construction contracted with Wilson Associates
Designs for the design and engineering of the residence. Affidavit of Brenda Monson. Shippen
Construction applied for the building permit and was the recipient of the county inspections. Id.
Shippen Construction entered the wastewater treatment system agreement for the subject Real
Property. Affidavit ofShellee Goodspeed. Shippen Construction is also referenced in several of the

RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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closing documents and in the Warranty Deed. Id. Marriott Homes has done none of these.
Therefore, a genuine issue of material fact arises as to whether Shippen Construction, not Marriott
Homes, was the general contractor and how involved Robert Shippen was as a builder-developer on
the Subject Real Property. Summary judgment to dismiss the complaint is thus inappropriate.
However, to the extent discovery continues to be ongoing, Plaintiff is petitioning this Court
for leave to amend the complaint to include Marriott Homes, Inc. and Robert and Jorja Shippen
doing business as Shippen Construction as defendants to this action and to include a claim for alter
ego liability against Robert Shippen.
ATTORNEYS FEES

Pursuant to I.C. §§ 12-120, 121, and 123 and I.R.C.P. 54 and 56, Plaintiff respectfully
requests an award of attorneys fees from Defendant for defending Defendant's Motion for Summary
Judgment on the following bases:

1.

Defendant's motion is not supported by any documentation, and is in fact directly

controverted by several records that are publically available which were made, completed by, or
submitted by Robert Shippen to the county prior to and during the time of the purchase and sale
agreement or at the time of closing.
2.

Defendant's motion shows a genuine issue of material fact regarding the Defendants'

liability exists.
3.

Defendant's motion violates the summary judgment standard clearly setting forth in

Idaho Rule ofCivii Procedure 56(c), that no genuine issue of material fact exists.
For these reasons, Plaintiff asks the Court to grant to Plaintiff all attorneys fees necessarily
incurred in responding to Defendant's motion for summary judgment.

RESPONSE TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT
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CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that Defendants' converted Motion
for Summary Judgment be denied and that Plaintiffs receive an award of their attorneys fees in
necessarily defending this matter.
DATED this

L

day of September 2009.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
day of September 2009, by hand delivery, mailing with the necessary postage affixed
this
thereto, facsimile, or overnight maiL

L

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, 1D 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexbur~) 1D 83440

f!4lrk~

\

[v] Mailing
~and Delivery
[ ] Fax
[ ] Overnight Mail

L:\wsd\- Clients\741 1.1 Goodspeed\Responsc to MSJ.wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
• Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

\,\fILLlAM SHAWN GOODSPEED and
SH ELLEE BETH GOODSPEED, husband and
wife,
Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

Case No.: CY-09-015

AFFIDAVIT OF BRENDA
MONSON IN SUPPORT OF
RESPONSE TO DEFENDANT'S
CONVERTED MOTION FOR
SUMMARY JUDGMENT

Defendants.
STATE OF IDAHO
County of Bonneville

)
: ss.
)

BRENDA MONSON, being first duly sworn upon oath, deposes and states as follows:
1.

I am an employee of Jefferson County, Idaho and work in the Planning and

Zoning Office in said county ..
2.

That attached hereto as Exhibit "A" are true and correct copies of documents

found in the Planning and Zoning office regarding the subject real property: 3709 E 319 N.,
Rigby, Idaho 83442.
AFFIDAVIT OF BRENDA MONSON IN SUPPORT OF RESPONSE TO
DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 1

DATED this ~ day of September, 2009

~.~r0

Brenda Monson
SUBSCRIBED AND SWORN to before me this

10

day of September, 2009.

We-

-::s.

.~

tfotarYPUbliC
,
Residing at: ~A&J
Commission expires: If.,)

,/4 ~~
116 II ~

I hereby certify that I served a true copy of the foregoing document upon the following
day of September 2009, by hand delivery, mailing with the necessary postage affixed
this
thereto, facsimile, or overnight mail.

1.12-

Robin D. Dunn
p,o. Box 277
477 Pleasant Country Lane
Rigby, TO 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
p, O. Box 389
Rexbur~ ID 83440
(~ileJ.)

[ ] Mailing
I>«Hand Delivery
[ ] Fax
[ ] Overnight Mail
WESTON S. DAVIS, ESQ.
L\wsd\- Clients\74 I 1.1 Goodspeed\Response to MSJ (Affidavit - Monson).wpd

AFFIDA VIT OF BRENDA MONSON IN SUPPORT OF RESPONSE TO
DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 2

· . EXHIBIT
\,

"A"

EXHIBIT "A"

.

__----------------r'--------------------,---------------,--,,-...~fferson County Planning & Zo~g
243 East Fremont Avenue
Rigby 10, 83442

Date:

Job Address: _---'-_ _. .;,. . .; >. .!: ·b:J. t•.. ..a~
, Lot:
7
--~--~--------

4N

--------------Pin:

'----"E-=A.:""-S;~;t-~..::..'?J~'L~_'___h..!..:::..Jol"_'D_'_r\n_+_!__I._--~----

Li.....l·

Do.::.'

township:

JEF-06-05-07

Permit No:

5/8/2006

Block:

2

Sub:

Woodhaven Div til

Range:

38E

Sec:

14

--------------------------------------

Owner
Name:
Address:
----------------------------------------~~---------------City, State, Zip:
Phone:

-----------------------------------------------------------------------------------------------------------------

Contractor
Name:
Shippen Construction
----------------------------~~~~~=-----------------------------Address:
518 North 3950 East
City, State, Zip: ----------------=-~-------------------------=~---------------Rigby,ID 83442
Phone:
------------~~-----------------

Designer
Name:
Phone:

---------------------------------------------------------------------

Structure:
Dimension:
Garage/Year:

New
94 X 39

888

Plot Acres:
Stories IX Wide:

Basement:

Full - Unfinished (2000)

Footings:
Floors:
IntWalls:
Roof:
Insulation:

Concrete
Wood
Drywall
CompSh
Walls, Ceiling, Perimeter

In Flood Plain:
Use:
Zoning:
Valuation:
Permit Cost:
10% Review:
Refund:

No

Type:
1
----1

-----

Residence

-------------------------

MainfFoundation:
2nd Floor:

2000

Foundation:
Concrete
Ext Walls:
Masonry, Veneer, Stucco
----------~--------------Ceiling:
Drywall
Heat: ------------~------------Gas

-------------------------

Certificate:

N/A

R-3, U,
Residential

$161,272
$1,470.57
$133.69
$401.06

'.".\~
I .• , :

,/
(::.:~

Policies and Violations for a Building Permit
Refund Policy. Jefferson County adopted the 2000 IBC, IRe and the IEee in April of 2004. It is
outlined in this ordinance that the purchaser of the building permit may be eligible for a refund if 011
of the conditions of the inspections and building codes ore honored. This refund is issued after the
final inspection is approved and a certificate of occupancy is issued. This office will mail it to the
applicant or their representative otter the completion of all of the paper work.
Expiration. Every permit issued shall become invalid unless the work authorized by such permit is
commenced within one hundred and eighty days after its issuance, or if the work authorized by such
permit is suspended or obandoned for a period of one hundred and eighty days after the time the
work is commenced. An extension may be applied for in writing with an additional filing fee.
Completion of project. The applicant has two years from the issuing date to complete the project. An
extension may be applied for with in a minimal fee depending on the portion of work to be completed.
If the project is not completed within this time period the applicant will have to reapply for a new
building permit as outlined for all new building permits.
Unlawful Acts. It shall be unlawful for any person, firm or corporation to erec( construct, alter,
extend, repair, move, remove, demolish or occupy any building, structure or equipment regulated by
this code, or cause same to be done, in conflict with or in violation of any of the provisions of this
code.
Notice of Violation. The building official is authorized to serve a notice of violation or order on the
person responsible for the erection, construction, alteration, extension, repair, moving, removal,
demolition or occupancy of a building or structure in violation of the provisions of this code, or in
violation of a detail statement or a plan approved thereunder, or in violation of a permit or certificate
issued under the provisions of this code. Such order shall direct the discontinuance of the illegal
action or condition and the abatement of the violation.
Prosecution of Violation, If the notice of violation is not complied with in the time prescribed
such notice, the building official is authorized to request the legal counsel of the jurisdiction
institute the appropriate proceeding at law or in equity to restrain, correct, or abate such violation,
to require the removal or termination of the unlawful occupancy of the building of structure
violation of the provisions of this code or of the order or direction made pursuant thereto.

by
to
or
in

Violation Penalties. Any person who violates a provision of this code or fails to comply with any of the
requirements thereof or who erects, constructs, alters', or repairs a building or structure in violation
of the approved construction documents or directive of the building official, or of a permit or
certificate issued under the provisions of this code, shall be subject to penalties as prescribed by the
law.
Agreement. I have read and understood the information outlined on this form, and I agree to all
/' .
above items'."
..... .'
~,.....
:.'

.<~:;~;~-~~ ~:·:~<;{~c:O?;.-. ~"

.signature

./ ..I
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-----~------------------.----

Jefferson County
Building Department
Inspection Ticket
Name:

PennitNo:

/ I

If/
\.\ I

Site Address:

r I ) <:.. { yu (-h;~ n

f

n,)f (\

tJtod

\ ..)

rl av {l_h

Inspection Type: (Crrcle InspectIon)
-(Layout
Garage Foundation
Drvwall
.'

:Yes'j

Approval:

.
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/"'./
;

L (' 4-1

;~I

...!-

Time:

, i

,/

t,t:,!,(,
C· -'; I .t

LjL/1r
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.
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I
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I(

Footing
Sheathing I Framing
Final

{I'

I ...t

,

House Foundation
Insulation
Certificate of Occupancy

No

.i
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. . . ._ -'(I
A ' j {1- .
... r 1:/.

243 E, Fremont Avenue, Rigby, Idaho 83442 - 745-9220
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Jefferson County
Building Department
Inspection Ticket
Permit No:

,

~-

{\,

J /

i

Site Address:

! >'(

.~,

Time:

Inspection Type: (Circle Inspection)
Layout
Garage Foundation
Drywall
Approval:
Remarks:

;., i

" t

j

----

.,

,

...•.....-...

", Footing:,!
Sheathing I Framing
Final

House Foundation
Insulation
Certificate of Occupancy
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Jefferson County
Building Department
Inspection Ticket
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Time:
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Building Department
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May 23, 2006
Shippen Construction
518 North 3950 East
Rigby, ID 83442
To Whom It May Concern:
The County assigned street address for Building Permit JEF-06-0S-07 will be as follows : 3709
East 319 North (Woodhaven #1, Lot 7, Block 2). To determine city and zip code you must
contact the Post Office and notify them of your new address. You must also notify your utilities
and other correspondences of your new address . . This office has notified the Assessors Office
and Enhanced 911.
If you have any questions, please contact the Planning & Zoning office at (208) 745-9220.
Sincerely,

dk7Z~~
DaNiel Jose
Planning and Zoning Administrator
Jefferson County

"

"j

Building Departme nt
210 Courthouse "'\rVay, Suite 170
Rigby, Ida..ho 83442
208-745-1387
208-745-1386 Fax

I

February 19, 2008·
Shippen Construction
518 North 3950 East
Rigby, ID 83442
To Whom It May Concern:
Re: JEF-06-0S-07
This letter is just to remind you that your building permit is only good for two years. It
will be expiring in May of2008. Our records indicate that your last inspection was February 15,
2007. If you would like to schedule an inspection please call us at the number listed at the top
of the page
If you have finished the structure please let us know so a final inspection can be done,
and the paper work for this perinit may be completed and archived. If you have any questions
please call the Jefferson County Building Department during regular business hours .
.;

Thank you,

d~bj.
jlJ~es - ;Lync
Jefferson County
Building Official
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*NOTE* THIS PERMIT IS ONLY VALID FOR ONE YEAR FROM DATE OF ISSUE and IS NOT TRANSFERABLE
Installation shall comply with all the requirements or Idaho's Individual Subsurfoce Sewage Disposal Regulations as slated below.
Failure to install the system in compliance with permit may be grounds for disapproval and may result in [urther legal action being taken.

CDP

No_ _ _ __

T-Code:

Time:

-~'=-'----

Permit No ~}(".(J . -.l;'·· :.T-'
Receipt No
Phone _ _ _ _ _ _ _ _ _ _ __
1

For Location:

-c.

Address_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ City

f ~!

"T; \<L.\ .'

Zip_ _ __

l

-

~:::~:i::Pti7:, .~!~~,;:~i~l\-(-{-!.-H'-:'-,.•-".-. S::c~.o~~_.~--';-.~--:-~/-·,- .p:2T·_·_hi_'p_-.:'...._ _ _ BI:::

~

ge
_ -:...:"","::-,-,';_.:.._:r_.::_,..

.-.·.·IL-_ _ _ _ _ _ _ _---..;.S__E.; ;.PT.. ; . .;.;,.IC;; ;. . ;.; .T.; ,; AN;; . ;.,;.;.K; ;.;S; .,; P;,.; ;E; ;.;C; .,; I:.:; .,FI;; . C; .,; A.; ;.T;:.;. :I;,.; ;O;,.; ;N. ;,.; S; . . ;{:.; ,;m; ;.; in; ; ; i; ;.; m; ;.; u; .; ;m:; :sL)- - - - - -_ _---1
:;. :.

Size of Septic Tank: _ _ _ _ _ _ _ gallons

Multiple tank (If using or required):
Total gallons
First tank: _ _ _ ~alIons
Second tank: ___ gallons
,.
.,
.'
..... ..,
ATIJ: Company: !\j,'··,(C ...• ::.',,',. "-.
Model: -'._--"·:.'-'-;'.........cc.....:-.i:.. ,:..::-,,;:..~_':....··.
~

, Pump Chamber (If required): _ _ _ _ gallons

.t;

i

S_E_W__A_G_E_D....,I_SP_O_SAL
__~.<D
__
RAI_N_F_I__E;.....L;.....D-'j__S_P.....
E_C_IFI_C_A_T..;..I__O_N_S;;.....:...(m_i;.....n..;..im
__u:.:.;ms~)_ _ _ _ _....J

, ; ,-I_ _ _ _ _ _

_ ' Type of Standard & Basic Alternative System Permitted:

; .' Type of Complex Alternative System Permitted:

*Note* A licensed complex installer is required to install a complex system_ A homeowner cannot install complex systems.
--"?

. :'MAXIMUMDEPTHOFEXCAVATION:
""'-;:
Feet
~>"f~~)- Sq. Ft.
DISPOSAL AREA SIZE:
'''J£SOIL TYPE: '\ i t::-;.' ';,::~;::" .. -: '. . .?\
.•
APPLICATION RATE: / ·:'2 galslday/ft2
DISTANCE TO NEAREST SURFACE WATER (explanation): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
" ~----------------------------------------------------------------------------------------

"'<IL-~_ _ _ _ _ _ _ _ _ _ _ _S_PE_C_IAL
____C_O_N_D_I_T_IO_N_S_ _ _ _ _ _ _ _ _ _ _---'

"'INSPECTION REQUIRED BEFORE COVER'"

. I hereby agree that the system will be installed ~per the permit and will not make any changes from the permit without written
'
. approval from District 7. I also hereby authorize)lCcess to this prope~ for purpose of inspection.
;

...•. '/

Applicant/Aeent Sienature X
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plainti ff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and I
'r
~~
.I

Case No.: CV-09-015

I
I

Plaintiffs,
VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

AFFIDAVIT OF SHELLEE
GOODSPEED IN SUPPORT OF
RESPONSE TO DEFENDANT'S
CONVERTED MOTION FOR
SUMMARY JUDGMENT

Defendants.
STATE OF IDAHO

)
: ss.

County of l3ol1ne\'ille
SHELLEE GOODSPEED, being first duly sworn upon oath, deposes and states as
follows:
1.

I am one of the Plaintiffs in the above entitled action.

2.

That attached hereto as Exhibit "A" is a true and correct copy of Member Service

Agreement entered between Shippen Construction, Robert Shippen, and Effluent Technologies
Inc., recorded on the Subject Real Property which I obtained from the Jefferson County
AFFIDA VIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 1

" I

Recorder's Office.
3.

That attached hereto as Exhibit "B" is a true and correct copy of the Purchase and

Sale Agreement, together with the applicable addendums, between the Plaintiffs and Robert and
JOlja Shippen.
4.

That attached hereto as Exhibit "C" is a true and correct copy of the Seller's

Property Condition Disclosure signed by Robert Shippen, myself, and my husband, which I
obtained at the closing of the subject real property.
5.

That attached hereto as Exhibit "D" is a true and correct copy of the Warranty

Deed from Robert and Jorja Shippen, d/b/a Shippen Construction granting the Subject Real
Property to me and my husband.
6.

That attached hereto as Exhibit "E" is a true and correct copy of several of the

closing documents I received at the time of closing on the Subject Real Property listing Robert
and Jorja Shippen as the Sellers of the Subject Real Property.
7.

That attached hereto as Exhibit "F" is a true and correct copy of the Deed of

Reconveyance I obtained from the Jefferson County Recorder's Office, indicating Robert
Shippen and Jorja Shippen, husband and wife, as the owners of record of the Subject Real
Proeprty prior to the property being conveyed to me and my husband.
DATED this ~ day of September, 2009

\?

~{~~
JP-

SUBSCRIBED AND SWORN to before me this

day of September, 2009.

Y

Residing at: BMt1111 dl(... t'o'IIlt
Commission expires: :;;//"/13

AFFIDA VIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 2

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg. ID 83440

(M#.d~d)
[ ] Mailing
.:P.'<[Hand Delivery
[ ] Fax
[ ] Overnight Mail

L:\wsd\- Clients\74 11.1 Goodspeed\Response to MSJ (Affidavit. ShelIee).wpd

AFFIDAVIT OF SHELLEE GOODSPEED IN SUPPORT OF RESPONSE
TO DEFENDANT'S CONVERTED MOTION FOR SUMMARY JUDGMENT - 3

· EXHIBIT "A"

EXHIBIT "A"

34802~

N

(

I:'ff

CHJ)ISTINE BOULTER

l\1EMBER SERVICE AGREEME~·:Xd:acord"
.

e......

o.CIoct_......

R~ecJgfR~Of

/J . r
bv'L_~~<Q
THIS AGREEMENT is made thi' .;;? L day of u;e'fI t200~, lIY and
between. '"V1 t~':'= c..4· ,whose address is <LIt{ tr.!. ?q [0 (.fJ.:;jL.
1./

(hereinafter.{:iferred to as "Owner" or '4Mernber"), and EFFLUENT TECHNOL6GrEST
INC., An Idaho nonprofit Corporation (hereinafter referred to as "Company").

RECITALS
WHEREAS. Owners land in the State of Idaho is such that a wastewater treatment
system must be installed ill order to meet the requirt.ments of the State of Idaho.

WHEREAS, Owner desires to install a ""astewater treatment s)'stem manufactured
by ALL STAR INDUSTRIES, LLC., wbich shall- bereinafter be referred to as "treatment
system."
WHEREAS, In order. for the State of Idaho to approve the installation of the
'treatment system t as a !'.atisfaetory S)'stem, the State requires tbat Owner be a Member of
a perpetual organization 'Which \'I'ill provide for the inspection and maintenance of Owner's
system.
NOW, THEREfORE, Owner and Company agree as follows:
(1)

'Cpon in$taU2tion of the 'treatment system' and tbe execution of this
Agreement, Owner shall become a Mr:mber of the Company.

(2)

Owner shall pay its share of maintenance, service, and management fees
(hereinafter c&llectil'ely referrecl·to as 'Slssessmenu') in order to provide fOT
maintenance and repair of Owner's treatment system in perpehti.ty and
operation ofthe Compan}'. O""'ner shall pS)' a S75.00 fce at the time OWner
purchases a treatment system.

(3)

Owner's obligation to cODtinnt 8S a Member of the Company and pay for the
assessments shall continue unless the requirement is elhninated by the State
of Idaho.

(4)

Owner is reqUired to keep the treatment system on his premises operating in
good condition. Some repair or r~placement costs mAy not be covered by the
service agreement.

(5)

Th~ ebUgation on tbe pa...t of the. Owner shall be perpetual and shall run
with o,.·ner's land (i.e. appurtenant) described in "Exhibit P' which is
attached hereto and incorporzted herein by reference. A copy of this
Agreement will be recorded to evidence the obligatioD of Owner and
Owner's heirs, succe."on, assigns, transferees, and grantees to be a Member

of the Compllny lind to pay the require~ 'a~se.isment'. Owner agrees to notify
the Company 01 the name of any new owner upon tbe ranster of the.
Owners properry.

(6,

Owner agrees th3t company is entitled to have a lien
described OIl Exhibit "1" for any as!ess~ent! not pai
't:ratment system'. Company-'shall also be entitled to
coDed any delinquent assessments owed by the Owne
service, aDd entitled to part due fees together with int
8Jl,ti"attoqxeys fee:s in anj' action, demand, 9r proceed'

ainst· the: property
for maintenance or"the
ring court action to
for maintenaDce,
est;' cost, filling fees,
, to recover unpaid

fees.
,(7)

(8)

Owner agrees that Company, and its successors, agen St and assigns, and
easement on Owner's property, more fully described "Exhibit 1" to
install. ac'cess, inspect, maintain, -and serVice the 'trea ent system,' dong
, with performing an.nual sampling of effiueDt aDd peri die sampling of the
settled'solids in the aeration chamber on the prop,trty
This agreement is c&rporate andshaIi be governed
laws of the Company.

by he article" and by

CERTIFICATE OF MEMBERS
A cop)'. oHMs AgreeJ11~t shall be tbe.Member's Certificate Membership for the
'treatment system' installed on the land described in. 'E:xhibi l' for the parposes of
tbe"'CompaD)'.
...",
IN WITNESS WHEREOF, the part1e! have signed this agre
and year fU'St written above.

: Ow;/1

/J

~,~

'----------.:..--------... _"

EXHIBIT 1"
(Easement)

~t'(
//:.ri:a; F

2!i.

54(. . . .

~f-

Now on tllb
day of
'L t lO&",
CP;'t
t
'
Owner, wbose address d ,«It
~D consideratioll ofthc 3I1ID
of Ten Dollars and othn valuable consideration (the receipt of which is hereby acknowledged),.
gruts to Emuent Technologies, Inc., aD Idallo Nonprofit Corporation (tbe "Companyn) ""bose
mailing add~ss is 300i Jtast 49'" North, Idaho FilJts,. idaho 83401 &ltd to Corporations'
sluceuors, agents., .tAd lUsigns, an easement Oil the following ducrib¢d real property $uffident to
install, accus, b.. peet., pe..-fonn ;UUtut ,amplinr; of effluent lSDd periodic sampling of the
settled ,oUtts iD tbt lention chamber, maintllRI AD.<\ $e~iee tbe treatment system whUe it
remains 011 tile property.

Ld- Z

z//: t~

legAJ ducrlption 01 the property

11'1 WITNESS WHEREOF. Owntr set bisib.er kandthe dAy alld the yen .. bove writtl:n.

)
ST ATE Of. {DAHO
').S.5.
COU)\(-ry OF~F~
,

, 011 this

~ da~ of

/pr,-I

"l0 d6 • before me a

No~ry Public, persoDlllly

appured~(2)Sr""M!lto me lUlown to blf. th~ person described In and wbo e:ucuted the
foregoing itt~trulllcnt, IIlld acknowledged thar be/she executed the name as bislber free act

deed.
I~ WITNESS WHEREOF, I have hereunto set my hand and affixed my official 5eal
the day apd year above written.

,
l

i

I

-"'.

.

.

EXHIBIT "B"

EXHIBIT "B"
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RE-21 REAL ESTATE PURCHASS AND SAL.E AGREEMENT
THIS IS A LEGAlLY BINDING CONTRACT. READ THE ENTRE DOCUMENT INCWOING ANY ATT ACHMEHTS. IF YOU
HAVE ANY QUESTIONS, CONSULT YOUR AlTORNEY ANDJOR ACCOUNTANT BEFORE SIGNING.
1
2

3

l'NI 24051188

DATE June 16 2007
USTINGAGEHCY...,WuinSLZ¥lfat!!iU...rL!R~ea!<!JI!!<J!YL-_ _ _ _ _ _ _ _ _ OfftcePI1ooo" 208.52Q..S888 Fu 11 _ _ _ _ _ _ __
UeIhgAgent

Dave Chapple

SELUNG AGENCY
Selng Agent

E-MaiJ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Pha1B# 208::361-9961

DmcaPllone ~ 208-529=4683

COldwetl Banker Eagle RoCk

Randy SIDor

faIC"

E-Mal mndys@malesta1&eastidaho.com
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(H...r.artet called
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aI
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2Q8=523-0202

PIlom II 2DB-009-4162

CIty ~
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Date:

July 2. 2007

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF YOU HAVE ANY QUESTIONS.
CONSULT YOUR ATTORNEY ANDIORACCOUNTANT BEFORE SIGNING.

to the Purchase and Sale Agreement.

1

This is an ADDENDUM

2

('Addendum" means that the information below is added material for the agreement {such as lists Of' descriptions} and/or means the fOf'm is being used
to change. correct or re"';se the agreement {such as modification. addition or deletion cI a term}}.

3
4
5

PURCHASE AND SALE AGREEMENT DATED: _J...,u
.....n...e.........,16
.........2....0....
0....
7_._ _ _ _ _ _ _ _ _ _ 1Oil

6

ADDRESS:

24051188

319 N. 3709 E., Rigby. 10 83442
William S. Goodspeed & Shellee B. Goodspeed

7

BUYER(S):

8

SELLER(S):

9

The undersigned parties hereby agree as follows:

Robert Shippen Construction

10
11

12
13

1. Buyers & Sellers acknowledge that the correct Address for this property is:
3709 E. 319 N .• Rigby, 1083442 and hereby amend the purchase & sale agreement
(the address used had the street number swapped with the house number)

14

15
16

17
18

19

20
21

22
23

24
25
26

27
28
29
30
31

32
33
34

35

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement indudlng all prior
Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement Including all prior
Addendum. or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties. this
agreement is made an integral
rt d the aforementioned Agreement

~.

38

37
38

8U

Date:

7/~ jor

Date:

~- .,.) -(/'2-

39

DMr.

!ft~

Date:7_L07

40

'on of REALTORs. Inc. This form has bean designed for and is proWled only for the real estale professionals who are

. tributed the Idaho

members Of !he National Association of REAL.TORS e. USE BY Al'4Y OTHER PERSON IS PROHIBITED.
CCopyright Idaho Association of REALTORSe. Inc., All rights re&8..-1.
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EXHIBIT "D"

.EXHIBIT "D"
/

I No. 2502.j)265
B. Type of Loan
In Type Conv. Unins.

,...........

~

A. SeW.ment Statement

10-

First American Title Company
Final Statement

C.

Nole:

her. Iac .._

I

purJlO5C$

Name of Borrower: WillIam S.
3709 East 319 North, Rigby,lD 83442

E.

Name. of Seller: Robert Shippen, Joria Shippen

F.

Name 01 Lender:
, Inc.
100 Galleria Oflicentre Ste. 300
Southfield. MI48034

G.

Property location: 3709 East 319 North, Rlgby,lD 83442

H.

:pftl",m",nl An ..nl; Firsl American Title Company
Address:
405, Rigby.1D 83442

IoIortgage

, Humber

I.
SoWemen! Date: 0710312007
Print Date: 0711l312007, 11:05 AM
t Date: 0710312007
K. Summary of Seller's Transaclion

, From Borrower
272,000.00

400. Gross AmoUnt Due To SeUer
, Price
401.
402.

102. Personal Pmperty
103. SetlIemenI charges \0 borltWJer (ine 1400)

2,972.0Il

10·1.

404.

lOS.

4OS.

, for Items paid by seller in ad.ance

106. ClIyIlawn taxes

406. (;Ryllawn taxes

101. CO\JlIy taxes

407. County taxes

108.

406. AssessmenIS

109.

409.

110.

410.

111.
112.

411.

113.

413.

412.

114.

414-

115.

415.

120. Gross Amount Due

274,972.04

200. Amounts Pald By Or In Behalf 01 Borrower
201.~!or

_on

.....,..

420. Gross

To Saller

500. ReductIons In Amount Due 10 Seller
2,50(WO_
217,600.00

202. Principal "'.""......... Ioan(s)

501. ElIC8SSdepOSII(see_~)
502. SeItIemelIt du"ges (line 1400)

206.

503. ExSling Ioan(s) taken subjtld
Payoll 01 fnI tnnmMe klan
I morIgage loan
505.
506.

207.

51l7.

203. Existing Ioan(s)204.

.

4W.

, for itemS paid by seller In advance

205.

•Inc.
'V-'" •

Inc.

~?O. S04.
12.00

208.

508.

209.

509.

AdjuSlments lor itemS unpaid by sellet

, lor kems unpaid by seller
510.

21O't;Ry~taxes

211. Coonly taxes OW1J07 to 07.wJU7~~173.9OIyr

86.71

212.
213.

511. County taxes
512. Assessments

-

513

214.

I
I

8.

Place of !l..ItI..m ..nll...loIr..~.· P.O. Box 405, Rigby, 10 83442

101. Contract Sales price

I

Loan Number 00200«63410

P.o.Box

100. Gro.s

I

7.

Shellee B.

J. Summary of Borrowers Transaction

I

FHe Number 218469·RI

I by Ihe _Iagenl ... shown. oems U1iIIi<ed iPOCr"""' paid o... ide this cIoiil1g: lhey at. 'hown

'giveyouacl_oIactua1 ... ilemelltcosls.
and BI' ~ W;Iuded in Ihe 1otiIs.

D.

6.

514.

ZI~.

515.

216.
217.

516.
517.

218.
219.

~18.

51S.

220. lolal Pal<! 6"(lfor Borrower

2:0,276.21

300. Cash AI SeWemenl FromlT0 Borrower

301. Gross amount due lrom Borrower !lIne 120)
302. Less amounts paid IIyllor uu. ,u_r (One 220)
303. Cash (X From) ~

274,972.04
_220,276.21

520. Tolal ReductiOn AmoUnt Due Seller

600. Cash At Selllement To/F.oll1 Seller
601. Gross amount due to SeDer (line 420)
602. Less reductions in amounts due 10 Seller (line 520)
603.

The HU[)'l ::t.ttIPm"nt Statement which I have preparec is a true and accurate account of this ua"~",,uVl' I have caused or will cause the funds to be
disbursed in a~ .
this s~ ()
I I
~

• . • • • • • h.

I

•

I

..,~f}

I

/

..,j
~

•t
U

• See Suppleme"lal Page lor delails.

File No 218469 RI

..

r ......
L Settlement Charge.
• on price
700, Total SaleslBeoker's Commission
Division of CommIssion (tine 700) as lolkNts

"

Paid From
Borrower's
Funds at

SeUlement

701.

Paid From
Seller's
Funds at
Settlement

702,

r-ror.-cemmlssion paid .t Settemen\

]
'.

~
,.'

I'

704.
800.
801.
802.
603,
804.
805,
806,
807,
808.
809.
810.
81t
812.
813.
814.

Items Pavable in Connection with loan
loan Origination fee
loan Discount
Appraisal Fee
Cled'~ Report
Lendlll's Inspection Fee
Mol1gage InsuIance AppflCalion Premium
Assumplion Fee
Commitment Fee . Citimortgage. Inc,
Application Fee - C~lt11Ongage, inc,

565.00

480.00

Supplemenfal Summa!)
900. hems Reouired by Lender 10 be Paid In Advance

]

I

I,
I

901. Inlerest
902.
903. Hazard Inswana! Premium lor 1 year(s) 10 T80
904.
905.
Supplemental Summa!)
1000. ReselVe. Oeposited willi Lender
1001: Hazattllnsurance 2 mo(s)@$25.92imo
1002, MoJtgage Insurance
1003, City PRJpertyTaJ<es
1004. Cormly Propelly Taxes 3 mo(s)@$250.701m0
1005, AMuaI assessments
1006.
1007.
1008. AggregaleAccounlilg ADjUStment
1100. TitleChames
1101. Settlement or cIosiIg fee - Firsl American Tille Company
1102. AbsInId or file seardl
1103, TIlle examinatioo
1104. TIlle tnsurance Binder
1105. Document Fee
1106, NoIaIyFee
1107. AIIomey Fee
(includes above item rwmbefs: )
1108. !die InsuIance - See suppIemen1aI page lor b!eakdown 01 indMauaIlees and payees
inclUdes above item hUmbeIs:
1109. LenderHovemge S217,600.ooPremlum: $362.70
1110. OwneI's coverage $272.000.00
1111. Endorsements 9-O618.1-ll6122-06 - First American Tille Company
11121113.
1114,
1115.
1116.
1117.
1200. Government Rec;ordln; and Tqnsler Chal'lles
1201. "Recordir!l fees: Deed $6.00 Mortgage $46.00 Release $0.00
1202. Citylc:oooly IaXIslamps:
1203. Slate taxlslllmps:
1204. RecottlirY;I Fee-HELOC Deed ciTrus!- Frst American Title Company
1205.
1206.
1300. Additional Settlement Chillies
1301. SuIVey 10
1302. Pl!$llnspection 10
1303. Courier and Handlilg Fee - Firsl American Tille CoolJany
1304.
1305,
1306.
1307.
1308.
1309.
1310.
1311.
1312,
1313.
1314Supplemenlal Summa!)
140Q. Total SeUlement Charge. lenleton lines 103, Section J and 502, Section K)

311.00

51.84

752,10

-129,60

433.00

362.70

50,00

54.00

12,00

30.00

2,972.04

I

...-.. Supplemental Page
,UD·1 Settlement Statement

First American Title Company
Final Statement
0710312007
William S. Goodspeed,
3709 East 319 North, Rigby, 10 83442

B. Goodspeed

Seller

p.idFrom
Section L Settlement Charges continued

Paid From
Seiler's
Funds at
SeUlement

Borrower's

Funds.!
SeUlemenl

Supplemental Summary
a) Policy·Extended lende(s Policy • First American Tille Cool>any
1201. Supplementat Summary
a) Realllling Fee-Oeed· Fust American Tlt!e Company
bl ReamJing Fee-1st Deed 01 Trust· first American TIUe Company

1108.

362.70
362.70

54.00
6.00
~B.OO

I
I have carefully reviewed the HUD·1 SeUt.ment Statement and \0 the be.tof my knowledge and belief, ft i. a true and accurate statement 01 all receipts and
distributions made on my account or by me in this transaction. I further certily that I have received a copy of the HUD·1 SettJ,menl Statement

William S.

odspeed

~~
/)1;1_~~

r;;·._

<-5hellee B. Goodspeed

/'

)

First American Title Company

. TAX AGREEMENT
File No.: 218469-Rl (dm)

Date: June 29, 2007
Property: 3709 East 319 North, Rigby,lO 83442
The tax value shown on the attached dosing statement is based on ESTIMATES.

Buyer and Seller herein affirm and agree that First American Title Company, its employees, agents, or assigns
have not made any warranties as to the accuracy of these tax figures. Further, Buyer and Seller agree that
should the actual tax, as shown on the tax statement forwarded by the Jefferson Assessor{Treasurer's Office
during the year of the sale differ from the figure represented on the attached closing statement, the following will
occur:

1.

In the event Buyer has received excess credit based on the "estimated tax", Buyer agrees to reimburse
Seller; or

2.

In the event Buyer has not received suffident credit based on the "estimated tax", Seller agrees to
reimburse Buyer.

3.

Payment of the pro-rated portion, due, if any, shall be made by the respective party (directly to the
party) within thirty (30) days after notification of the actual tax assessed.

4.

In the event there is no proration due to the property's status at the time of sale, parties agree to prorate
outside of escrow, per their agreement.

5.

PAYMENT OF ANY SUBSEQUENT TAX STATEMENTS WHlOi MAY BE RECEIVED AFTER DATE OF
CLOSING ON THIS TRANSACTION WILL BE HANDLED DIRECTlY BETWEEN THE RESPECTIVE PARTIES,
AND FIRST AMERICAN TITLE COMPANY DOES NOT ASSUME ANY UABllITY OR RESPONSIBIlITY IN
CONNECTION THEREWITH.

Further, Buyer and Seller herein agrees to hold First American Title Company harmless from any loss, liability, or
responsibility in the event the prorated tax figures are based on a Homeowners Tax Exemption, (I.e. 63105DD), do or do not apply for the year in which the sale occurs. It is agreed that it is the buyers responsibility
to investigate the status of and qualify for the Homeowner's Tax Exemption as it may apply to the property being
purchased.
2004 Real Property Tax(es) for Parcel No. RP04N38E144802
Tax Amount $0.00

Page lof 1
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First American Title Company
CLOSING ESCROW INSTRUCTIONS
PURCHASE
Escrow No.: 218469-RI
Officer: Dare Moore
Buyer:

Dare: ___________________

William S. Goodspeed and Shellee B. Goodspeed

To: First American Title Company, 110 N. Clark Street, Rigby, 10 83442
I/We hereby agree to purchase the hereinafter property as described in Schedule A of Commitment No. 218469RI situated in Jefferson County, Idaho for a total consideration of $272,000.00 and will on or before closing
hand you said consideration, which is payable as follows:
$2,500.00
Earnest Money Deposit
Balance of Sales Price in the amount of
$269,500.00
(closing costs and/or fees are additional)
ItWe will deliver to you any additional funds and execute any instruments which are necessary to comply with the
terms hereof, all of which you may use when you hold for me a Warranty Deed from:
Robert Shippen and Jorja Shippen, dba Shippen Construction
You are authorized and instructed to issue the specified title insurance policy or policies, in the specified amounts,
to-wit:
OWNERS EAGLE $272,000.00
OWNERS STANDARD$
LENDERS STANDARD $
on the property described on attached Order No.: 218469-RI

LENDERS EAGLE $
OWNERS EXTENDED $
LENDERS EXTENDED $217,600.00

Showing title vested in: William S. Goodspeed and Shellee B. Goodspeed
Subject to:
1. Paragraphs 1-9, 11, 12 of Schedule '8' of Owner's Commitment for TItle Insurance Order No. 218469-RI,
dated June 18, 2007, Revision No.1, a copy of which is attached hereto.
2. Additional documents creating exceptions that will be recorded at the time of dosing:
new Deed of Trust
I have read the above referenced preliminary title commitment and approve the policy of title
insurance to be~ued as ~d by instructions to include the above vesting and exceptions:

'''YO'' In. . .

JA

9JY

;
I

acknowledge that all contingendes
Seller{s) and
16, 2007 and addendums dated I have been
Agreement dated JI
outside of this escrow.
Seller Initials:

~>,-

on the Buy/Sell
o.er satisfied or negotiated

'II

~C'

LJ_1__ ~
I

Buyer initials:

__

PRORATE AND/OR ADJUST THE FOLLOWING AS OF 07/02/2007
-CHECK THOSE WHICH APPLY-

_x_

Seller initials:

2.

Taxes based on the amount of the tax statement set forth below under type of taxes for
the year therein specified of the Tax Collector which has been issued prior to the close of
escrow. No liability is assumed for the errors, omissions, and/or changes in the amount
of the General County Taxes assessed on real and personal property by the County
Assessor and/or Taxing Authority. (If the amount of the new tax bill issued by the Tax
Collector after the dose of escrow is more or less than the amount used for proration
purposes, the difference, if any, will be adjusted by the parties herein outside of
escrow.) Sellers are to FORWARD to buyers any present or future tax bills on
property herein. TYPE OF TAXES: [ X] Real Property 2006 [ ) Mobile Home [ )
Personal Property
Rents/Security Deposits

3.

Condo or Homeowner's Association Dues

L

4.

City Water/Sewer

5.

City/County SID's (State Specific)

6.

Other

r=\J--

Buyer initials:

~&~

LOAN CALCULATIONS/PAYOFFS
Loan amounts shown in seller(s) and buyer(s) settlement statements were determined from information provided
to First American TItle Company by the lender, or escrow provider, copies of which are available to the parties for
inspection. Any inaccuracies or deficiencies in the calculation of these amounts by the lender or escrow provider
remain the responsibility of the party legally obligated thereunder.

Seller initials:

Iv'

Buyer initials:

Mit

WATER RIGHTS
The parties acknowledge that First American TItle Company is not responsible for the transfer of any water, or
water rights.
I hereby agree to hold you harmless from the failure of the transfer of water to myself regardless of the reason
or cause. If any transfer of water is being done, it is an accommodation for me. I understand that you have not
made a search of the water rights to this land. I further understand that you are not making any representation
and warranty concerning said water rights.
~ _ /
Seller initial's:

~'¥-

Buver

Initials:~ ~

First American TItle Company is hereby authorized and instructed to insert appropriate addresses on any and all
documents generated by this escrow, that mayor may not have been previously signed by buyers and/or sellers
herein.

GENERAL PROVISIONS

I

Escrow Holder may in~ertain additional costs on behalf of the parties for )l"""(!ces performed by third party
;d by Escrow Holder for such services may include
.lrk up over the direct cost of
providers. The fees c.
such services to reflect lIle averaging of direct, administrative and overhead charges of Escrow Holder for such
services.
RECONVEYANCE
. In the event a lender who is paid in full in connection with this escrow, fails to timely forward the paid Note and a
request for reconveyance of the paid Deed of Trust, the escrow holder acting as trustee and title insurer may use
the procedures outlined in state statutes and regulations to effect a reconveyance of the Deed of Trust. Among
other provisions of this chapter is the following: "The reconveyance of a trust deed pursuant to this chapter shall
not itself discharge any personal obligation that was secured by the trust deed at the time of its reconveyance."
DEPOSIT OF FUNDS AND DISBURSEMENTS
All disbursements shall be made by your check. You are authorized not to dose escrow or disburse until good
funds, as provided for in state statutes and regulations have been confirmed. All funds received in this escrow
shall be deposited in one or more of your general escrow accounts with any bank doing business in said State
may be transferred to any other general escrow account or accounts. Upon specific instructions from all parties
to this escrow, you may hold funds as otherwise instructed herein.
CLOSE OF ESCROW
The expression "dose of escrow" means the date on which instruments referred to herein are filed for record
unless otherwise indicated herein. Recordation of any instrument delivered through this escrow, if necessary or
proper in the issuance of a policy of title insurance called for, is hereby authorized.
AUTHORIZATION TO FURNISH COPIES
You are to only furnish a copy of these instructions, amendments thereto, dosing statements and/or any other
documents deposited in this escrow, to the lender or lenders, the real estate broker or brokers and/or the
attorney or attorneys involved in this transaction upon request of such lenders, brokers or attorneys.
CONFLICTING DEMANDS OR CLAIMS
Should you, before or after the close of escrow, receive or become aware of any conflicting demands or claims
with respect to this escrow or the rights of any of the parties hereto, or any money or property deposited herein
or affected hereby, you shall have the right to discontinue any or all further acts on your part until such conflict is
resolved to your satisfaction, and you shall have the further right to commence or defend any action or
proceedings for the determination of such conflict. The provisions herein shall include, but are not limited to,
conflicting demands or disputed claims relating to the real estate commissions and/or brokerage fees.
ATTORNEYS FEES, COST [SUIT IN INTERPLEADER
The parties hereto jointly and severally agree to pay all costs, damages, judgments and expenses, including
reasonable attorney's fees suffered or incurred by you in connection with, or arising out of this escrow, including,
but without limiting the generality of the foregoing, as suit in interpleader brought by you. The parties expressly
agree that you, as escrow holder, have the absolute right, at your election, to file an action in Interpleader. You
are authorized to deposit with the Oerk of Court all documents and funds held in this escrow.
RIGHT OF CANCELLATION
If any party to this escrow elects to cancel these instructions because of the failure of any party to comply with
any of the terms hereof within the time limits provided herein, said party so electing to cancel shall deliver a
written notice to the other party and escrow agent demanding that said other party comply with the terms hereof
within ten days from the receipt of said notice by escrow agent that these instructions shall hereupon become
canceled. When the written notice is delivered to escrow agent by the party so electing to cancel, escrow agent
shall within 5 days thereafter send a copy of said notice to the other party in the manner provided by law and the
usual practices of the escrow agent. In the event said other party shall fall within said ten day period to comply
with all of the terms hereof, these instructions shall become canceled and escrow agent is thereupon authorized:
(a) first, to pay to the party electing to cancel any eamest money deposited hereunder by said other party, after
deducting any charges: (b) second, to pay to said other party, any other money deposited hereunder by said
other party, after deducting any charges rernainlng unpaid; (c) third, to pay to the party electing to cancel, any
money deposited by said party, after deducting any charges remaining unpaid; and (d) fourth, to return all

documents deposited
one party, which shall

to the party who delivered the same except

executed by more than

"canceled" and retained in the files of pc;r·rnv.....

LEGAL ADVICE
Both Seller and Buyer acknowledge by their Signatures hereon the following: I have been specifically informed
that First American Title Company (hereinafter deSignated as "First American Title Company") is not licensed to
practice law and no legal advice has been offered by First American Title Company or any of its employees. I
have been further informed that First American Title Company is acting only as escrow agent and that it is
forbidden by law from offering advice to any party regarding the merits of this escrow transaction or the nature
of the instruments utilized, and that it has not done so. I have not been referred by First American Title
Company to any named attorney or attorneys or discouraged from seeking advice of any attorney, but have
been requested to seek legal council of my own choosing at my own expense, if I have doubt concerning any
aspect of this transaction.
PREPARATION OF FORM DOCUMENTS

I further declare all instruments to which I am a party, if prepared by First American Title Company, have been
prepared under the direction of my attorney, agents acting in my behalf, or myself, at my direction or
request, and particularly declare that copying legal descriptions from title reports onto forms of deeds, etc., or
reforming of legal descriptions or agreements, is or will be solely at my direction or request.
PERSONAL PROPERTY TAXES
No examination or insurance as to the amount or payment of personal property taxes is required unless
Specifically requested.
TAXPAYER REPORTING INFORMATION

The Seller(s) acknowledges that Federal Law requires First American Title Company to report this transaction to
the Internal Revenue Service on Form 1099.
FACSIMILES/ELECTRONIC DOCUMENT DEUVERY
In the event Seller and/or Buyer utilize facsimile or electroniCl'llly transmitted documents, Seller and Buyer agree
to accept and instruct First American "Title Company to rely upon documents as if they bore original signatures.
Seller and Buyer agree to provide·the documents bearing the Original signatures within 5 days of transmission.
Seller and Buyer acknowledge and agree that any documents necessary for recording may not be accepted by the
County Clerk and Recorder, with facsimile or electronically transmitted signatures, thus delaying the close of
escrow.
AMENDMENTS TO ESCROW INSTRUCTIONS
Any amendments of and/or supplements to any instructions must be in writing. If any "Earnest Money
Agreements,· "Receipt and Agreements to Purchase" or the like are attached to these instructions and one or
more terms of said agreements conflict with or vary from these instructions, these Instructions shall nevertheless,
control.

adequate time and opportunity to read
documents referred to therein.

We have been

~"'r<:t:'lnrl

these escrow

Dated:

Address:
.a19 UUI U\ ;;; 09 Eas~
Rigby, 10 83442

3109

SELLER(S): Robert Shippen and Jorja Shippen
I/We approve of the foregoing instructions, agree to be bound thereof, and agree to sell and will deliver to you
papers, instructions and/or funds required from me within the time limits spedfied herein, which you are
authorized to deliver when you can issue your policy of title insurance as set forth above. You are instructed to
use the money and record the instruments to comply with said escrow instructions and to pay all encumbrances
of record necessary, without further approval including prepayment penalties to show title as herein provided. I
agree to pay your usual sellers escrow fee, drawing of documents and such other charges which are advanced for
my account regardless of the consummation of this escrow. I also agree to pay the policy of title insurance
premium a q recording fe which are properly chargeable to me.
/)

/.

Address:

.'

CS Ig

//
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t-.1.
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. EXHIBIT "E"

EXHIBIT "E"

First American Title Company
110 N. Clark Street, Rigby, ID 83442
Phone (208)745-8715 - Fax (208)745-8716
Escrow Officer: Darcl Moore
Title Officer: Mandi Foster

To:

Order No.:

Citimortgage, Inc.

218469-RI

100 Galleria Officentre Ste. 300
Southfield, MI 48034
Attn: Cecilia Garibay
Your Ref: 002004463410
Re:

Property Address: 3709 East 319 North, RigbYI ID 83442

COMMITMENT FOR TITLE INSURANCE
Issued by

FIRST AMERICAN TITLE INSURANCE COMPANY
Agreement to Issue Policy
We agree to issue a policy to you according to the terms of this Commitment.
When we show the policy amount and your name as the proposed insured in Schedule A, this
Commitment becomes effective as of the Commitment Date shown in Schedule A.

If the Requirements shown in this Commitment have not been met within six months after the
Commitment Date, our obligation under this Commitment will end. Also, our obligation under this
Commitment will end when the Policy is issued and then our obligation to you will be under the Policy.
Our obligation under this Commitment is limited by the following:
The Provisions In Schedule A.
The Requirements in Schedule B-1.
The Exceptions in Schedule B-Il.
The Conditions.
This Commitment is not valid without Schedule A and Section 1 and 2 of Schedule B.
First American Title Insurance Company

Attest: _ _-!..;/J1:...-'-./_,<-~....:~,-.~I..=-:;.f-_/~--::-w_v
_ _ _ Secretary
Countersigned
First American 11t1e Company

'/',
/r:-.-..
/

~

-rf~-

,,-....,

;-..."
ALTA Plain Language Commitment F .1
INFORMATION

The TItle Insurance Commitment is a legal contract between you and the Company. It is issued to show
the basis on which we will issue a Title Insurance Policy to you. The Policy will insure you against certain
risks to the land title, subject to the limitations shown in the Policy.
The Company will give you a sample of the. Policy form, if you ask.

The Policy contains an arbitration clause. All arbitrable matters when the Amount of Insurance is
$2,000,000 or less shall be arbitrated at the option of either the Company or you as the exclusive remedy
of the parties. You may review a copy pf the abritration rules at http://www.alta.org/.
The Commitment is based on the land title as of the Commitment Date. Any changes in the land title or
the transaction may affect the Commitment and the Policy.
The Commitment is subject to its ReqUirements, Exceptions and Conditions.

THIS INFORMATION IS NOT PART OF THE TITLE INSURANCE COMMITMENT. YOU SHOULD READ THE
COMMITMENT VERY CAREFULLY.

TABLE OF CONTENTS
Page

AGREEMENT TO ISSUE POUCY

SCHEDULE A
1.
2.
3.
4.

Commitment Date
Polices to be Issued, Amounts and Proposed Insureds
Interest in the Land and Owner
Description of the Land

SCHEDULE 6-1 -- REQUIREMENTS

SCHEDULE B-II -- EXCEPTIONS

CONDmONS
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SECOND COMMITMENT
SCHEDULE A

1.

Commitment Date: June 18, 2007 at 7:30 A.M.

2.

Policy or Policies to be issued:
POlicy Amount

Premium Amount

Owner's Policy
Eagle Protection (10/17/98) Form 1490 EAGLE

$ 272,000.00

$1,185.54

with applied credit of
Proposed Insured:
William S. Goodspeed and Shellee B. Goodspeed
Breakdown of Owner's Premium
Base Rate

$47.56

Additional Eagle Premium

$112.10

$1,121.00

Loan Policy
Extended loan Policy (06/17/06) Form 1056-06
$217,600.00
$362.70
with applied credit of
$ None
Proposed Insured:
Citimortgage, Inc., its successors and assigns as their interests may appear as
defined in Paragraph lea) ofthe Conditions and Stipulations of this pOlicy.
Endorsements: 9-06, 22-06, 8.1-06
3.

$ 50.00

A fee simple interest in the land described in this Commitment is owned, at the Commitment
Date by:

Robert Shippen and Jorja Shippen, dba Shippen Construction
4.

The land referred to In this Commitment is described as follows:

Lot 7, Block 2 Woodhaven Creek Estates, Division No.1, Jefferson County, Idaho, as
shown on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit
of Correction recorded February 3, 2005, as Instrument No. 337151.
The records of Jefferson County disclose the above property address as: 3709 East 319 North,
Rigby, ID 83442
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SCHEDULE B-SECTION I
REQUIREMENTS

The following requirements must be met:
(a)

Pay the agreed amounts for the interest in the land and/or the mortgage to be insured.

(b)

Pay us the premiums, fees and charges for the policy.

(c)

Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured
must be signed, delivered and recorded.

(d)

You must tell us in writing the name of anyone not referred to in this Commitment who will get
an interest in the land or who will make a loan on the land. We may then make additional
requirements and exceptions.

(e)

Release(s) or Reconveyance(s) of items(s) 6.

(f)

We require proof that an improved one-ta-four family or condominium residence is located on the
property. That proof may be in the form of a Certificate of Occupancy or a Certificate of
Completion from the proper governmental authority.

(g)

Pursuant to Regulation 25, of the Department of Insurance we cannot delete Paragraph 6 until
we have reviewed and approved the following:
1.
Lien subordinations from the sub-contractors for work done.
2.
Contractors Disclosure Statement whiCh provides a list of all subcontractors, materialmen
and rental equipment providers.
3.
Lien releases for all work and/or materials furnished on the project up to the time of
recording the deed of trust to be insured.
4.
Indemnity agreement to be executed by the general contractor and/or record owner.
5.
Finandal statement of the general contractor and/or record owner.
Please have the general contractor and/or record owner contact the title department for details
on the above requirement.
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SCHEDULE B -SECTION II
EXCEPTIONS

Any pojicy we issue will have the following exceptions unless they are taken care of to our satisfaction.

1.

Any rights, interests or claims of parties in possession and any facts about the land that an
inspection or inquiry of parties in possession would disclose and that are not shown by the Public
Records.

2.

Any easements or liens or rights to lien for medical indigent services and for any liens, or rights
to lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not
shown by the Public Records.

3.

2007 taxes are an accruing lien, not yet due and payable until the fourth Monday in November
of the current year. The first one-half is not delinquent until after December 20 of the current
year, the second one-half is not delinquent until after June 20 of the following year.
Taxes which may be assessed and entered on the property roll for 2006 with respect to new
improvements and first occupancy, which may be included on the regular property, which are an
accruing lien, not yet due and payable.
General taxes as set forth below. Any amounts not paid when due will accrue penalties and
interest in addition to the amount stated herein:
Year

Original Amount

Amount Paid

Parcel Number

2006

$173.90

$173.90

RP007560020070A

. Covers
Bare Lot Only

Homeowners Exemption is not in effect for 2006.
Qrcuit breaker Is not In effect for 2006.
4.

All matters, covenants, conditions, restrictions, easements and any rights, interests or claims
which may exist by reason thereof, disclosed by the recorded plat of said subdivision, recorded
November 29, 2004, as Instrument number 335643, and disclosed by Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151, but deleting any covenant, condition or
restriction indicating a preference, Hmitation or discrimination based on race, COIOf, religion, sex,
handicap, familial status, or national origin to the extent such covenants, conditions or
restrictions violate 42 USC 3604(c).

5.

Covenants, Conditions and Restrictions recorded as Instrument No. 335644 and re-recorded as
Instrument No. 339346, and Covenants, Conditions and Restrictions recorded as Instrument No.
339694, and Amendment recOrded as Instrument No. 341657, but omitting any covenant,
condition or restriction based on race, color, religion, sex, handicap, familial status, or national
Origin to the extent that such covenants, conditions or restrictions violate 42 USC 3604(c).

6.

Deed of Trust dated August 30, 2005, to secure an original indebtedness of $40,000.00, and any
other amounts and/or obligations secured thereby
Recorded: September I, 2005, as Instrument No. 342206
Grantor: Robert Shippen and Jorja Shippen, husband and wife
Trustee: Rrst American TItle Company
Benefidary: Paul Jenkins and Rosemary Jenkins

7.

Member Service Agreement Agreement upon the terms, conditions and provisions contained
therein:
Parties: Shippen Construction and Effluent Technologies, Inc.
Recorded: April 24, 2006, Instrument No. 348023
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8.

The effe~any, of Deed of Reconveyance by AHiance TItle and It''''''''\w Corp., recorded May 22,
2007, as'
:ument No. 358688. This Deed of Reconveyance iSI
Jeed of Trust recorded as
Instrument No. 342206. However, the original trustee of said Deed of Trust was First American
TItle Company.
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INFORMATIONAL NOTES

A.

As an accommodation and not part of this commitment, no liability is assumed by noting the
following conveyances describing all or a part of the subject property, which have been recorded
within the last 24 months: None

B.

Other than as shown in Schedule B; we find no Judgment Liens, State Tax liens, Federal Tax
Liens or Child Support Liens of record which attach to the name( s) or interest of the vested
owner and/or proposed insured owner/borrower.

C.

Pursuant to the State of Idaho Insurance Regulations: A cancellation fee will be charged on all
cancelled orders, unless notffled to the contrary, all orders shall be cancelled and a billing sent
within 6 months of the effective date on the commitment.

Page 8 of9

CONDITIONS

1. DEFINITIONS
(a)"Mortgage" means mortgage, deed of trust or other security instrument.
(b)"Public Records· means title records that give constructive notice of matters affecting your title
according to the state statutes where the land is located.
2. LATER DEFECTS
The Exceptions in Schedule B - Section II may be amended to show any defects, liens or encumbrances
that appear for the first time in the public records or are created or attach between the Commitment
Date and the date on which all of the Requirements (a) and (c) of Schedule B - Section I are met. We .
shall have no liability to you because of this amendment.

3. EXISTING DEFECTS
If any defects, liens or encumbrances existing at Commitment Date are not shown in schedule B, we may
amend Schedule B to show them. If we do amend Schedule B to show these defects, liens or
encumbrances, we shall be liable to you according to Paragraph 4 below unless you knew of this
information and did not tell us about it in writing.

4. LIMITATlON OF OUR LIABIUTY
Our only obligation is to issue to you the Policy referred to in this Commitment, when you have met its
Requirements. If we have any liability to you for any loss you incur because of an error in this
Commitment, our liability will be limited to your actual loss Cllused by your relying on this Commitment
when you acted in good faith to:
Comply with the Requirements shown in Schedule B - Section I
or
Eliminate with our written consent any Exceptions shown in Schedule B - Section II.
We shall not be liable for more than the Policy Amount shown In Schedule A of this Commitment and our
liability is subject to the terms of the Policy form to be Issued to you.

5. CLAIMS MUST BE BASED ON THIS COMMITMENT
Any daim, whether or not based on negligence, which you may have against us concerning the title to
the land must be based on this commitment and is subject to its terms.

Yage ':.:I or ':J

First American Title Company
110 N. Clark Street, Rigby, 10 83442
Phone (208)745-8715 - Fax (208)745-8716

PRIVACY POLICY
We Are Committed to Safeguai'ding customer Information
In order to better serve your needs now and in the future, we may ask you to provide us with certain information. We understand
that you may be concerned about what we will do with such information - particularty any personal or finandal information. We
agree that you have a right to know how we will utilize the personal information you provide to us. Therefore, together with our
parent company, The First American Corporation, we have adopted this Privacy Policy to govern the use and handling of your
personal information.
Applicability
This Privacy Policy governs our use of the information which you provide to us. It does not govern the manner in which we may
use information we have obtained from any other source, such as inforrnation obtained from a public record or from another person
or entity. First American has also adopted broader guidetines that govern our use of personal information regardless of its source.
First American calls these guidelines its Fair Information Values, a copy of which can be found on our website at www.firstam.com.

Types of Information
Depending upon which of our services you are utilizing, the types of nonpublic personal information that we may collect indude:
Information we receive from you on applications, forms and in other communications to us, whether in writing, in person,
by telephone or any other means;
Information about your transactions with us, our affiliated companies, or others; and
Information we receive from a consumer reporting agency.
Use of Information
We request information from you for our own legitimate business purposes and not for the benefit of any nonaffiliated party.
Therefore, we will not release your information to nonaffiliated parties except: (1) as necessary for us to provide the product or
service you have requested of USj Or (2) as permitted by law. We may, however, store such information indefinitely, induding the
period after which any customer relationship has ceased. Such information may be used for any internal purpose, such as quality
control efforts or customer analysis. We may also provide aR of the types of nonpublic personal information listed above to one or
more of our affitiated companies. Such affiliated companies Include financal service providers, such as title insurers, property and
casualty insurers, and trust and investment advisory companies, or companies involved in real estate services, such as appraisal
companies, home warranty companies, and escrow companies. Furthermore, we may also proVide all the information we collect, as
described above, to companies that perform marketing services on our behalf, on behalf of our affiliated companies, or to other
finandal institutions with whom we or our affiliated companies have joint marketing agreements.

Former Customers
Even if you are no longer our customer, our Privacy Policy will continue to apply to you.

Confidentiality and Security
We will use our best efforts to ensure that no unauthorized parties have access to any of your information. We restrict access to
non public personal information about you to those individuals and entities who need to know that information to provide products or
services to you. We wUl use our best efforts to train and oversee our employees and agents to ensure that your information will be
handled responsibly and in accordance with this Privacy Policy and First American's Fair Information Values. We currently maintain.
physical, electronic, and procedural safeguards that comply with federal regulations to guard your nonpublic personal information.
© 2001 The First American Corporation • All Rights Reserved
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DEED OF RECONVEYANCE
Pursuant to a written request made by the beneficiary, the undersigned, as trustee in the deed of trust executed
by
Robert Shippen and Jorja Shippen, husband and wife
to Paul Jenkins and Rosemary Jenkins recorded September 1, 2005 as Instrument No 342206 Records of
Jefferson County, Idaho, does hereby GRANT and RECONVEY unto the parties LEGALLY ENTITLED
THERETO, without warranty, all the estate and interest derived t the trustee under.said deed of trust, in the
lands therein described.
p'.

May 22, 2007

BY __~~~-r__________________

/

, a Notary Public in and for said state,
'( .......-S:-.c,~;...::.*~::-..lot:I1t.l..L..l....i"-lo,.;::::-.---- known to me to be the
~
ofthe Corporation, and acknowledged to me that pursuant to a
Resolution of the Board of Directors, he/she executed the foregoing in said C
r~tion name.
IN WITNESS WH. EREOF, I have hereunto set my a a d
leI
'I the day and year in this
certificate first above written.
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RECORDING REQUE'"'"':D BY
First American Title Company
AND WHEN RECORDED MAIL TO:
First American Title Company
110 N. Clark Street
Rigby, ID 83442

Instrument # 359999
RIGBY JEFFERSON. IDAHO

2007-07-03

01:50:00 No. of Pages: 2

Recorded for: FIRST AMERICAN TITLE
t I _
Fee: 6.00
CHRISTINE BOULTER
VEx-Officio Recorder Deputy-,~_ _ _ _ _ __
Index to: WARRANTY oeeD

S

ace Above This Une for Recorder's Use Onl

WARRANTY DEED
File No.: 218469-RI (dm)

Date: June 29, 2007

For Value Received, Robert Shippen and Jorja Shippen, dba Shippen Construction, hereinafter
called the Grantor, hereby grants, bargains, sells and conveys unto William S. Goodspeed and
Shellee B. Goodspeed, husband and wife, hereinafter called the Grantee, whose current address is
3709 East 319 North, Rigby, 10 83442, the following described premises, situated in
Jefferson County, Idaho, to-wit:
lot 7, Block 2 Woodhaven Creek Estates, Division No.1, Jefferson County, Idaho, as shown
on the plat recorded November 29, 2004, as Instrument No. 335643. Affidavit of Correction
recorded February 3, 2005, as Instrument No. 337151.

SUBJECT TO all easements, right of ways, covenants, restrictions, reservations, applicable building and
zoning ordinances and use regulations and restrictions of record, and payment of accruing present year
taxes and assessments as agreed to by parties above.
TO HAVE AND TO HOLD the said premises, with its appurtenances, unto the said Grantee, and to the
Grantee's hetrs and assigns forever. And the said Grantor does hereby covenant to and with the said
Grantee, that the Grantor is the owner in fee simple of said premises; that said premises are free from all
encumbrances except current years taxes, leviesl and assessments, and except U.S. Patent reservations,
restrictions, easements of record and easements visible upon the premisesl and that Grantor will warrant
and defend the same from all claims whatsoever.

RECEIVED BY
ASSESSOR

Forp1~NG

date ~

u::l___

Time

I

File No.: 218469-RI (dm)

Warranty Deed
- continued

Date: 06/29/2007

~t..p,,~
Jo 'a
'n
1
STATE OF

Idaho

)
55,

COUNTY OF

Jefferson

)

On this .::I--day of July, 2007, before me, a Notary Public in and for said State, personally appeared
Robert ShiPj)en and Jorja Shippen, known or identified to me to be ~erson(s) whose name(s) i s ®
subscribed to the within instrument,
~ed the same.

and acknOWI"C

DARe I MOORE
NOTARY PUBLIC
STATE OF IDAHO

Notary Public f~State of Idaho
Residing at:
10
My Commission Expires:
q, 2..3>- 2f..:j

y,
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SH ELLEE BETH GOODSPEED, husband and
.Ii
Wl e,

Case No.: CV-09-015
I
I

i
I

Plaintiffs,

NOTICE OF HEARING
vs.
SHlPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

PLEASE TAKE NOTICE that on the 28 th day of September, 2009, at 2:00 p.m., of said day,
or as soon thereafter as counsel can be heard in the above court, in Rigby, Jefferson County, Idaho,
Plaintiffs will call up for hearing Plaintiffs' Motion to Deem Admitted Plaintiffs Requests for
Admission to Defendants and Plaintiff s Motion to Amend Complaint before the Honorable Gregory
Moeller, District Judge.
DA TED this

1

day of September, 2009.

WSONs.DAVIS, ESQ.
NOTICE OF HEARING

- 1

!
I

I

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this
~ day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
Hon. Greg Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

;K(Mailing
[ ] Hand Delivery
Fax
[ ] Overnight Mail

:t:>t
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NOTICE OF HEARING
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plainti ff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
'r
Wile,

Case No.: CV-09-015
I
I

i
I

Plai nti ffs,

MOTION TO AMEND
COMPLAINT

vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME NOW Plaintiffs, William and Shellee Goodspeed, through counsel of record
and move the Court to grant leave to amend their Complaint. A copy of the proposed
amended Complaint is attached hereto as Exhibit "A".
After conducting initial discovery and inquiring into numerous documents of public
record, it has been determined that:
A.

Defendants have stated in their responses to discovery that "Marriott Homes,

MOTION TO AMEND PETITION FOR MODlFICATION - 1

--

-----------------------

Inc. [was] the builder of the residence" and "Shippen Construction Inc. did not
work as the general contractor but as a sub-contractor for Marriot Homes."
(Response to Interrogatory No.1).
B.

Robert Shippen stated in his Affidavit in Support of Motion to Dismiss: "The
main contractor on this case and general contractor who caused the sale of the
property is Marriott Homes, Inc."

C.

After inspection of public records, the purchase and sale documents, and other
closing documents submitted with Plaintiffs Response to Converted Motion
for Summary Judgment indicate that Robert Shippen and his wife, Jorja
Shippen acted as individuals doing business as Shippen Construction, acted as
husband and wife, and may have still been acting in the capacity of Shippen
Construction, Inc., despite Mr. Shippen's statements to the contrary.

WHEREFORE, Plaintiffs ask the Court to grant leave to amend the Complaint so it
may include these individuals to the extent any such allegations or documented findings may
be true.
Plaintiffs give notice of their intent to present evidence and testimony at hearing and
to cross examine Defendants and their affiant/witnesses.
DA TED this

-L1-

day of September, 2009.

-E:ES;
MOTION TO AMEND PETITION FOR MODlFICA TION - 2

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[v] Mailing
[ ] Hand Delivery

js[Fax
[ ] Overnight Mail

~ s:=- :s-_.ESTO: s. DAVIS, ESQ.

L:\wsd\- Clients\741 1.1 Goodspeed\Amend Complaint (Motion).wpd

MOTION TO AMEND PETITION FOR MODIFICATION - 3

WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and :
wifu,

Case No. : CV-09-015

.

Plaintiffs,
AMENDED COMPLAINT
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
Defendants.
COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:
1.

That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are

bona fide residents of the State ofIdaho who reside in Jefferson County.
2.

That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in

good standing with the State ofIdaho.
3.

That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of

AMENDED COMPLAINT
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the State of Idaho who reside in Jefferson County.
4.

That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good

standing with the State of Idaho.
5.

That the subject property of this litigation, namely, 3709 East 319 North, Rigby,

Idaho, is located in Jefferson County.
6.

That both jurisdiction and venue are proper in this action.

7.

That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the

ensuing claim on the construction professional, Shippen Construction, Inc., and Robert Shippen,
by mailing a copy to Robert Shippen by certified mail on the Idaho corporation's registered
agent. Attached hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and
Opportunity to Repair Act, together with a acknowledgment of receipt.
8.

Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008,

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants
will raise if a complaint is filed (none of which notity Plaintiffs that they have allegedly
attempted to sue the wrong entity), and fails to assert any willingness to repair or remedy the
construction defect.

Plaintiffs therefore have brought this action against Defendants in

compliance with the Act.
9.

That, upon information and belief, Marriott Homes, LLC is a closely held limited

liability company wherein Robert and Jorja Shippen are the only members or constitute a
majority of the members in the company. Additionally, Robert Shippen is the registered agent
for Marriott Homes, LLC, and Marriot Homes, LLC shares the same physical address as
Shippen Construction, Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing
AMENDED COMPLAINT
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claim prior to its filing.

COUNT ONE: BREACH OF EXPRESS WARRANTY
10.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead

and allege as follows:
11.

On June 17,2007, Plaintiffs and Defendants (Shippen Construction, Inc.;

and/or Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a
Shippen Construction; and/or Robert Shippen; and/or Marriott Homes, LLC) entered a real
estate contract for the purchase and sale of a residence and real property commonly referred
to as 319 N. 3709 E., Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale
agreement was amended on June 18, 2007 and then again on July 2, 2007.
12.

The Purchase and Sale Contract expressly extends a builder's warranty on the

Property for a minimum of one year.
13.

Additionally, on August 8,2006, Defendants, through its/their authorized

agents, listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in
Idaho.
14.

That MLS listing specifically stated twice that the Property had never had sub

water flooding issues, when in fact it had.
15.

That MLS listing also stated twice that the Builder would install a leaching

system to give the buyer peace of mind against flooding.
16.

The MLS listing served as an express warranty, warranting that the Property

had never flooded and would not flood.
17.

After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a

neighbor that the Property's basement had flooded in August of2006, contrary to the
AMENDED COMPLAINT
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representation in the MLS listing.
18.

Despite the installment of a leaching system, the Property flooded again in

August of2007 and September of2007 (within the one year warranty period) and continues
to flood frequently from seeping groundwater today.
19.

The express warranties were therefore breached to the extent the Defendants

misrepresented that the house had not flooded and would not flood.
20.

These express warranties were further breached when the house flooded in

August and September of2007 and thereafter, subsequent to the time of the sale.
21.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

excess of $1 0,000, which shall be proven at trial.
COUNT TWO: BREACH OF IMPLIED WARRANTY
22.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead

and allege as follows:
23.

Implied in every newly constructed residence lies an implied warranty of

habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,
husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability
to Plaintiffs.
24.

That implied warranty was breached when the residence flooded in August

and September of2007 and each time it has flooded thereafter.
25.

Such continual flooding results in the uninhabitability of the entire residence.

26.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

AMENDED COMPLAINT
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excess of$IO,OOO, which shall be proven at trial.
COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING
27.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead

and allege as follows:
28.

Implied in every contract is a covenant of good faith and fair dealing.

29.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs
were about to purchase had not flooded, when in fact it had flooded.
30.

Defendants further represented that a leaching system was installed to prevent

snow run off and to give peace of mind against sub-water flooding.
31.

Defendants breached its/their implied covenant of good faith and fair dealing

by misrepresenting the condition of and flooding history of the Property.
32.

As a result of this breach, Plaintiffs have suffered damages in an amount in

excess of $1 0,000, which shall be proven at trial.
COUNT FOUR: FRAUDULENT
CONCEALMENT OF KNOWN DEFECT
33.

Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead

and allege as follows:
34.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) knowingly concealed the following facts from

AMENDED COMPLAINT
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Plaintiffs:
a)

Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.

b)

Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.

35.

The condition of the Property and these statements were material to the

purchase of the Property.
36.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
37.

Defendants intended for the Plaintiffs to rely on these statements.

38.

Plaintiffs did in fact rely on these statements.

39.

Plaintiffs' reliance was reasonable.

40.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of $1 0,000.00, in an amount to be proven at trial.
COUNT FIVE: FRAUDULENT
MISREPRESENTATION OF KNOWN FACT

41.

Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead

and allege as follows:
42.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts to
Plaintiffs:
a)

Defendants misrepresented in their MLS listing that the Property had

AMENDED COMPLAINT
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never flooded prior to the sale, when in fact it had.
b)

Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.

c)

Defendants misrepresented that subsequent flooding in August of2007
was the result of a nearby canal rupture.

43.

These statements were material to the purchase of the Property.

44.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
45.

Defendants intended for the Plaintiffs to rely on these statements.

46.

Plaintiffs did in fact rely on these statements.

47.

Plaintiffs' reliance was reasonable.

48.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of$10,000.00, in an amount to be proven at trial.
COUNT SIX: FRAUD IN THE INDUCEMENT
55.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead

and allege as follows:

56.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) knowingly misrepresented the following facts from
Plaintiffs:
a)

Defendants misrepresented in their MLS listing that the Property had
never flooded prior to the sale, when in fact it had.

AMENDED COMPLAINT
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b)

Defendants misrepresented that a sump pump/leaching system was
installed for winter snow runoff, when it was actually installed to
remove ground water.

57.

The condition of the Property and these statements were material to the

purchase of the Property.
58.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
59.

Defendants intended for the Plaintiffs to rely on these statements to induce

Plaintiffs to purchase the property.
60.

Plaintiffs did in fact rely on these statements.

61.

Plaintiffs' reliance was reasonable.

62.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of $1 0,000.00, in an amount to be proven at trial.
COUNT SEVEN: UNJUST ENRICHMENT

63.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead

and allege as follows:
64.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen,

husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert
Shippen; and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon
purchase price of the residence of $272,000, in exchange for a house that representedly had
no history of flooding and upon guarantees that the house would not flood.
65.

Plaintiffs detrimentally relied on Defendants' representations regarding the
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Property.
66.

Because Defendants misrepresented the status of the house, Defendants

obtained a higher purchase price for the house than they would have received had
Defendants made the flooding disclosure. This resulted in unjust enrichment to the
Defendants.
67.

But for Defendants' misrepresentation, Plaintiffs would not have even

purchased the Property.
68.

That as a proximate result of Defendants' misrepresentations, Defendants

were unjustly enriched in excess of $1 0,000.00, in an amount to be proven at trial.
COUNT EIGHT: ALTER EGO
(Veil Piercing)
69.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead

and allege as follows:
70.

That defendant Robert and/or Jorja Shippen maintains such a unity of interest

in defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality
of such entities has ceased.
71.

That the fiction of a separate existence between said Robert and/or Jorja

Shippen and said defendant entities would perpetuate fraud or an inequitable result to the
exto;:nt Robert and/or] Olja Shippen intend to rely on corporate or limited liability status
solely as a shield against liability of the breaches and fraud heretofore mentioned.
72.

Based on information and belief, the value of the Defendant entities has been

filtered or siphoned to Robert and/or Jorja Shippen for personal use, rendering the viability
of any judgment as enforceable only against Robert and/or Jorja Shippen.
AMENDED COMPLAINT
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73.

That the damages and claims for liability (including, but not limited to,

misrepresentation, concealment of a know defect and fraud in the inducement) sought forth
above against Marriott Homes, LLC and/or Shippen Construction, Inc., should be imposed
upon Robert Shippen under the theory of alter ego or corporate veil piercing.
ATTORNEY'S FEES
Plaintiffs have been required to retain an attorney to prosecute this action and are
entitled to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and I.R.C.P.
54. Further, Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale
agreement ofthe Property. In the event this matter is taken by default, Plaintiffs are entitled
to a reasonable attorney fee of $2,500.00, and such additional amount in the event this matter
is contested.
WHEREFORE, Plaintiff prays for judgment as follows:
A.

That the contract for the sale of the Property be rescinded, with all title and

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations on the residence;
B.

That Plaintiffs additionally be awarded money damages in an amount to reflect

their improvements on the property in an amount in excess of $10,000 to be proven at trial;

C.

That Plaintiffs additionally be awarded money damages in an amount to reflect

Plaintiff's efforts to mitigate the damage to the Property as a result of the flooding;
D.

That, in the event the contract is not rescinded, Plaintiffs receive damages in

excess of$10,000.00 in an amount to be proven at trial;
E.

That in the event the contract is not rescinded, Defendants be ordered to repair

AMENDED COMPLAINT
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and restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;
F.

For attorneys fees in the amount of$2,500.00 in the event this matter is taken by

Default, and such additional amounts that may be incurred in the event this matter is contested;
and
G.

For such other relief as the Court deems just and proper.

DATED this _ _ day of September, 2009.

WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this
__ day of September 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[
[
[
[

)
)
]
]

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

Mailing
Hand Delivery
Fax
Overnight Mail

WESTON S. DAVIS, ESQ.
L:\wsd\- Clients\74 I 1.1 Goodspeed\Complaint (Amended).wpd
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
)
husband and wife,

Plaintiffs,
VS.

)
)
)

)
)
)

Case No. CV 09-015
RESPONSE TO THE
PLAINTIFFS' REPLY
TO DEFENDANTS'
SUMMARY JUDGEMENT;
REPLY TO REQUEST TO
AMEND COMPLAINT

SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

---------------------------)
The defendants originally filed a motion to dismiss the complaint of the plaintiffs
for the reason and belief that the named defendants have nothing to do with the cause of
action alleged by the plaintiffs. The court indicated that an affidavit had been filed and
would convert the motion to dismiss into a summary judgment motion. The plaintiff
had an opportunity to respond as the court set this matter for hearing on the 28 th day of
September, 2009. The defendant was allowed to reply 7 days before the hearing. This
memorandum and the additional affidavits are the reply of the defendants.

Additionally, the plaintiffs have filed a request to amend the complaint to add
another party not named. The defendants will respond to this request.
A.

Standard of Reyiew.

This Court is required to review a motion for summary judgment by applying the
following standard:
Summary judgment is appropriate if the pleadings, affidavits,
and discovery documents on file with the court, read in the light
most favorable to the nonmoving party, demonstrate no
material issue of fact such that the moving party is entitled to a
judgment as a matter of law. The burden of proving the
absence of material facts is upon the moving party. The
adverse party, however, "may not rest upon the mere
allegations or denials of his pleadings, but his response, by
affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for trial." In
other words, the moving party is entitled to a judgment when
the nonmoving party fails to make a showing sufficient to
establish the existence of an element essential to that party's
case on which that party will bear the burden of proof at trial.
Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). The Court
should "liberally construe the record in favor of the party opposing the motion for summary
judgment, drawing all reasonable inferences and conclusions supported by the record in
favor of that party.

Walkerv. Hollinger, 132 Idaho 172, 175, 968 P.2d 661, 664 (1998).

Notwithstanding, the following also applies to the case herein:
[W]hen a motion for summary judgment which has been
properly supported with evidence indicating the absence of
material factual issues, the burden shifts to the non-moving
party to make a showing of the existence of a genuine material
fact which would preclude summary judgment. This standard
of review is not affected by the fact that both parties have filed
motions for summary judgment. Rather, each motion must be
separately considered on its own merits, with the court drawing
all reasonable inferences against the party whose motion is
under consideration.
MEMORANDUM
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Treasure Valley Gastroenterology Specialists, P.A., v. Woods, 135 Idaho 485,488-48920 P.3d
21, 24-25 (2001).
B. Argument.
The argument is very simple and straight-forward. The named defendant should be
dismissed because these defendants have nothing to do with the cause of actions(s) being
alleged by the plaintiffs.
First, the owners of the real property in question were Robert and Jorja Shippen,
husband and wife. They owned real property as individuals and had nothing to do with the
building or workmanship of the house placed on their real property. Obviously, they would
have to sign sales agreements, deeds and transfers to complete the sale to the plaintiffs.
But, they were not responsible, in any manner, for the building and construction of the
structure on their real property. Thus, they should be dismissed from the lawsuit. Nothing
in opposing affidavits rebuts this position.
Second, the plaintiffs have named Shippen Construction, Inc. as a co-defendant.
This entity is a subcontractor working on the project. The subcontractors are numerous on
this project. None of the other subcontractors are named in the lawsuit. Shippen
Construction, Inc. is a lawful corporation with its agent as Robert Shippen. It is a concrete
and excavation company. It does not perform general contracting and has never built a
house as a general contractor. This factual truth has not been rebutted and is contained in
both the original and supplemental affidavits of Robert Shippen. Thus, this subcontractor
should be dismissed.
This corporation never purchased materials or supplies, paid subcontractors or
MEMORANDUM
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performed any of the general contract services of the building. It provided concrete,
excavation and oversight, via the general contractor, for subcontract duties as mentioned. It
only performed those services consistent with such subcontract duties.
With these two parties dismissed, the complaint fails unless it is amended.
Therefore the complaint should be dismissed.
The actual general contractor is Marriott Homes, LLC. This limited liability
company has is an on-going and licensed entity in the state of Idaho. Robert Shippen is the
manager/member. (On tax returns it has often been listed as a corporation as that is the
policy of the IRS in such returns). It pays all subcontractors, purchases supplies and
materials, handles all billings and payments and oversees the subcontractors and
completion of the project. If any negligence can be attributed to anyone, this would be the
contractor responsible for the actions of the building. No other entity or person is
responsible for the actions of the overall project.
Plaintiffs have filed documents indicating that Shippen Construction, Inc. or as a
d/b/a could be responsible. The affidavit of James Lynch makes clear that Shippen
Construction is associated with Robert Shippen for numerous years and oftentimes is
written on documents used by the building officials. However, he knew that the general
contractor was always Marriott Homes, LLC. The county was aware that four separate
Shippen Construction companies exist in Jefferson County, Idaho. None of these
companies are the same and are owned and operated by different Shippen persons.
The correct entity for the purpose of the complaint is simply Marriott Homes, LLC.
Plaintiffs know realize such fact and attempt to amend the complaint but want to include all
other potential persons/entities it can muster. This only confuses and complicates more

MEMORANDUM
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simplistic issues. The complaint should be dismissed and the plaintiffs refile with the
proper party.
RESPONSE TO AMEND COMPLAINT
The plaintiffs have filed a motion to amend complaint to add Marriott Homes, LLC.
Courts routinely grant such motions-but the proper procedure would be to dismiss the
complaint and re-file in correct manner. The defendants have no objection, in the face of
judicial economy, to have an amended complaint EXCLUDING all but Marriott Homes,
LLC. These current defendants request fees and costs for dealing with the amended
complaint pursuant to statute, rule and case law.
If the court will recall, the defendants had difficulty answering requests for

admissions since the proper party was not named. The court considered attorney fees in
compelling answers. The undersigned attorney took full responsibility for the late answers
and requested that any fees be attributed to him. However, the undersigned attorney
requested this court, and also filed a Rule 60(b) motion to have the answers that were
submitted serve as the correct answers due to his own mistake and/or neglect. That motion
is before the court in response and in conjunction with the summary judgment motion and
the motion to amend.
In the spirit of fairness, if the amended complaint is allowed with the only proper
party, the defendant would incur additional attorney fees to answer. As such, fees should be
awarded to the defendants if this occurred. A simple solution is to waive the fees awarded to
plaintiffs for the late answers to discovery and offset the same against the amended
complaint. In that manner aU parties would be treated fairly and the new Amended Answer
and fees associated therewith could be offset against the prior fees for discovery.

MEMORANDUM
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CONCLUSION
The original complaint should be dismissed as to all defendants. The court could
either allow the plaintiffs to re-file or to allow an amended complaint naming Marriott
Homes, LLC only. Fees for late discovery by defendants could be offset against fees for
additional answer and response to the Motion to Amend by defendants. The answers to
Requests for Admissions, filed by the defendants, should be allowed to stand as no
prejudice has occurred to plaintiffs and the case is early in the discovery process.
DATED this 17h day of September, 2009.

ROBIN D. DUNN
ATTORNEY FOR DEFENDANTS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17h day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
_ _ Hand Delivery

.-X- Postage-prepaid mail
~

Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

....
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Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,

)
)
)

)
)
Plaintiffs,
)
)
vs.
)
)
SHIPPEN CONSTRUCTION, INC., an )

Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,

Case No. CV 09-015
SUPPLEMENTAL AFFIDAVIT OF
ROBERT SHIPPEN

)
)
)
)

Defendants.

--------------------------- )
STATE OF IDAHO
COUNTY OF JEFFERSON

)
)ss:
)

ROBERT SHIPPEN, being first duly sworn, deposes and states as follows:
1) That he and his wife are named defendants in the above named lawsuit. The
statements and facts herein are based upon the personal knowledge of the affiant.
2) That he and his wife have nothing to do with the allegations of the complaint on
file herein as they did not act in their individual capacities in construction or building of the
subject real property. It is true that the real property was titled in their individual names;

but, a general contractor performed all work on the premises. That general contractor is
Marriott Homes, LLC.
Ownership of the real property required that the husband and wife, Robert and Jorja
Shippen, transfer title to the plaintiffs at closing. Your affiant states, as husband and wife,
nothing more was performed in the pending case by these two individuals.
3) That Shippen Construction, Inc. is a subcontractor and has nothing to do with the
general contractor or the sale of the real property. County employees are familiar with
Robert Shippen and his excavation and concrete company and normally simply state:
"Shippen Construction" on any forms. In fact, there are four (4) Shippen Construction
companies in Jefferson County, Idaho.
However, ALL purchases of materials and supplies were through the business entity,
Marriott Homes, LLC. All payments to subcontractors were through the checking account
of Marriott Homes, LLC. Your affiant purchased all materials and supplies, on behalf of
Marriott Homes, LLC, through various wholesalers such as Stock Building Supply.
4) The various subcontractors on the case are as follows:
a)
b)
c)
d)
e)
f)
g)
h)

Justin Fullmer;
L&F Electric;
Holeshot Plumbing;
T. Merrill Construction;
Southerland Cabinetry;
Keith Klingler roofing;
Rocky Mountain Siding;
Shippen Construction, Inc.

5) The main contractor on this case and general contractor who caused the
construction and who caused the building of the property is Marriott Homes, LLC. This is
an Idaho limited liability company (tax forms require the term corporation) licensed to do
AFFIDAVIT OF ROBERT SHIPPEN
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business in Idaho and currently active. None of the named defendants in the above named
lawsuit had any involvement other than Shippen Construction, Inc. was a subcontractor who
performed concrete and excavation services. Excavation is associated with sewer permits.
Any exposure, if any, is through the general contractor. As such, the undersigned
requests the complaint be dismissed, with prejudice, and/or if the court allows an amended
complaint that the only party named would be the general contractor, Marriott Homes,

LLC.
6) Shippen Construction, Inc., has never built a house since its formation as a
corporation. It has always acted as an excavation and concrete company. This company
has never paid any material or supplies for homes except those associated with excavation
and concrete.
7) Your affiant further states that Robert and Jorja Shippen, as husband and wife,
have never built a home for resale and have only built their own personal dwellings during
their marriage. The last home that was sold by Robert and Jorja Shippen was their personal
residence for 18 years.
8) Marrlot Homes has built homes for resale since 1988 and became a limited
liability company approximately 4-5 years ago.
9) Further your affiant sayeth naught.
DATED this 16th day of September, 2009.

AFFIDAVIT OF ROBERT SHIPPEN
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SUBSCRIBED AND SWORN to before me this 16th day of September, 2009.

t:~/~I/~·

. Notary Public
Residing at: Rigby, Ida~/,
Commission Expires: 10/ D I ) 0

CERTIFICATE OF SERVICE

(Itt.-.

I HEREBY CERTIFY that on the ~ day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery
~

Postage-prepaid mail

4- Facsimile Transmission
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho

AFFIDAVIT OF ROBERT SHIPPEN

t •

4

DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (f)
rdunn@dunnlawoffices.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
)
)
)

Plaintiffs,
vs.

Case No. CV 09-015
AFFIDAVIT OF
JAMES LYNCH

)
)

SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

--------------------------)
STATE OF IDAHO
COUNTY OF JEFFERSON

)
)ss:
)

JAMES LYNCH, being first duly sworn, deposes and states as follows:
1) That he is the building inspector for Jefferson County, Idaho. Further, your affiant
has reviewed the affidavit of Brenda Monson who works in the Planning and Zoning
Department with your affiant as building inspector. The statements and facts herein are
based upon the personal knowledge of your affiant affiant.
2) That he has signed various "inspection tickets" that are attached to the affidavit of

Brenda Monson. The name "Shippen Construction" appears on those tickets or in the
affidavit of Brenda Monson on various documents. The name "Shippen Construction" is
associated with Robert Shippen and does not reflect the actual general contractor. The
Shippen Construction name is associated with concrete and excavation and is known to
your affiant.
3) The actual general contractor on the 3709 E. 319 N. Rigby, Idaho property was
not "Shippen Construction". Your affiant knows the general contractor to be Marriott
Homes, LLC. Robert Shippen is a principal owner and agent of both Shippen Construction,
Inc. and of Marriott Homes, LLC. Thus, to be technically correct, the documents should
have stated Marriott Homes, LLC and not the concrete and excavating company of Shippen
Construction, Inc.
4) Further your affiant sayeth naught.
DATED this 16th day of September, 2009.
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Notary Public
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CERTIFICATE OF SERVICE
111~

I HEREBY CERTIFY that on the~h day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery

--X- Postage-prepaid mail

L

Facsimile Transmission
._,0"
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Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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WESTON S. DA VIS (l.S.B. # 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

i: \
WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and
wife,
Plaintiffs,
VS.

i

)C;:q - I",.;

Case No. CV 05 703{)

I

RESPONSE AND OBJECTION TO
MOTION TO ALLOW REQUESTS
FOR ADMISSION AND ANSWERS
TO STAND

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis ofN elson
Hall Parry Tucker, P.A., and !1ereby object and respond to Defendants' Motion to Allow Requests
for Admission and Answers to Stand as follows:
1.

The critical time for Defendants' present motion has passed as Judge Moeller

reserved making a ruling on Plaintiffs' Motion to Deem Admitted Plaintiff's Requests for Admission
to Defendants for his ruling on Defendant's converted motion for summary judgment. Plaintiffs

motion to deem the requests admitted has already been argued by both parties. Judge Moeller did
RESPONSE AND OBJECTION TO MOTION TO ALLOW
REQUESTS FOR ADMISSION AND ANSWERS TO STAND - 1

not indicate at the hearing whether he would entertain subsequent motions to thwart Plaintiff's
motion to deem the requests admitted. Submission of this motion by Defendants is untimely and is
only intended to interrupt those issues already argued before this Court.
2.

Additionally, LR.C.P. 36( a) is self executing and Plainti ffs' requests, under the rules,

are already deemed admitted. Plaintiffs mentioned at oral argument the purpose of their motion to
obtain an order deeming the requests admitted was to prevent any possible argument from
Defendants alleging a procedural defect of entry of the admission, as some judges believe it is
appropriate to obtain an order admitting the requests prior to using the admissions. For that same
reason, Plaintiffs continue to seek an order acknowledging the rules have deemed the requests
admitted.
3.

Defendants cite to LR.C.P. 60(b) under the theory of inadvertence or excusable

neglect as a basis for authority to allow for a variance ofthe self executing provisions of Rule 36( a).
However, excusable neglect is measured by the what a reasonably prudent person would have done
under the circumstances. Johnson v. Pioneer Title, 104 Idaho 727, 662 P.2d 1171 (Ct. App. 1983).
In other words, neglect itself is not enough, the neglect must be excusable. Marano v. Dial, 108
Idaho 680, 701 P.2d 300 (Ct. App. 1985).
In this case, Defendants have been represented by Counsel since November of 2008.
Plaintiffs served discovery on Defendant's counsel on May 12, 2009. Defendant's counsel did not
timely respond to the discovery requests, claiming the change injudges somehow left counsel unsure
of how to respond. However, in spite of a judge change, a reasonable response of an attorney with
twenty plus years of litigation experience would have been a timely objection and denial of the
admission based upon the alleged failure to name the proper party-a point recognized by Defendant's
RESPONSE AND OBJECTION TO MOTION TO ALLOW
REQUESTS FOR ADMISSION AND ANSWERS TO STAND - 2
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counsel in paragraph 3(f) of the Affidavit of Robin Dunn. Because Defendants' failure to timely
respond to these requests was not reasonable, any effort to set aside the admission under Rule 60(b)
must fail.
4.

Further, as has been argued by Plaintiffs' Response to Motion to Dismiss and

Response to Converted Motion for Summary Judgment, Plaintiff has properly named Shippen
Construction and Robert and JoIja Shippen to the complaint, so a meritorious defense does not exist
to support Defendants' present motion.
DATED this

15 day of September, 2009.

~

--;7----

W1STON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
!)1ereby certify that I served a true copy of the foregoing document upon the following
day of September 2009, by hand delivery, mailing with the necessary postage affixed
this L
thereto, facsimile, or overnight mail.
Robin D.

DU1U1

P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

r ] Mailing
[ ] Hand Delivery

~ax

[ ] Overnight Mail

~--S;;:
WESTON S. DAVIS, ESQ.
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WESTON S. DAVIS (I.S.B. # 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
i
SHELLEE BETH GOODSPEED, husband and I
wife,
Plaintiffs,
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

~ V I.je(> , ' I~<)
Case No.: C¥ 09 015
PLAINTIFFS' MOTION TO
STRIKE AFFIDAVIT OF JAMES
LYNCH AND SUPPLEMENTAL
AFFIDAVIT OF ROBERT
SHIPPEN AND MOTION TO
DISQUALIFY

Defendants.

COMES NOW the Plaintiffs by and through their attorney of record, Weston S. Davis of

Nelson Hall Parry Tucker, P.A., and hereby move the Court to Strike the Affidavit of James L:J11Ch
and Supplemental Affidavit of Robert Shippen in support of their reply to Plaintiffs' Response to
Defendants' Converted Motion for Summary Judgment.
The basis for this Motion to Strike is that by the recent submittal of the above mentioned
affidavits in Defendant's reply brief, Plaintiffs have no opportunity to refute such affidavits. Idaho
Rule of Civil Procedure 56(c) states:

PLAINTIFFS' MOTION TO STRIKE AND MOTION TO DISQUALIFY - 1
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lfthe adverse party [to a motion for summary judgment] desires to serve opposing
affidavits, the party must do so at least 14 days prior to the date ofthe hearing. The
adverse party shall also serve an answering brief at least 14 days prior to the date of
the hearing. The moving party may thereafter serve a reply briefnot less than 7 days
before the date of the hearing.
Thus, the rule contemplates the adverse party may submit affidavits with their responsive brief.
However, the authority for a party moving for summary judgment to submit affidavits with their
reply briefis conspicuously absent from the language of Rule 56(c). Because Rule 56(c) specifically
defines and provides for what can be filed in support of or in opposition to a Motion for Summary
judgment, the fact that the rule fails to state that affidavits may be filed with the movant's reply brief
indicates that the filing of such affidavits should not be allowed with the movant's reply brief.
Allowing sLlch affidavits to be filed and considered by the Court deprives the non-moving parties
to a motion for summary judgment the ability to respond with counter affidavits.
At the hearing on Plaintiffs Motion to Dismiss on July 27,2009, this Court extended to
Defendant's counsel the opportunity to either amend his Motion to Dismiss or file a motion for
summary judgment based upon the ruling that the Motion to Dismiss must be converted to a motion
for summary judgment. Defendant's counsel elected to let the motion stand as it was filed with the
Court with its supporting affidavit. Therefore, Plaintiff prepared its response and actions to respond
around the existing motion. To allow Defendant to present affidavits that Plaintiff does not have an
opportunity to refute is unjust and not permitted under the rules of procedure. Therefore, the
affidavit submitted by James Lynch and Supplemental Affidavit of Robert Shippen filed with
Defendants' reply should be stricken.
Should the Court detennine that these affidavits are somehow admissible, which Plaintiffs
finnly assert it should not, in the interest ofjustice, the Court should, pursuant to Rule 56(e) and 56

PLAINTIFFS' MOTION TO STRIKE AND MOTION TO DISQUALIFY - 2
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(I) of the Idaho Rules of Civil Procedure vacate the hearing set for September 28,2009 and allow

the non-moving paIiies to conduct discovery in order to fairly respond to the affidavits filed by
Defendants in their reply brief.
As a final consideration before this Court, Defendants' counsel represents Jefferson County
and has now submitted an affidavit from a Jefferson County employee. Such action creates a conflict
of interest and calls the credibility of the Defendants' county employee testimony and affidavits into
question. An attorney should not exploit his role in a public office to the advantage of another client.

See Idaho Rule of Professional Conduct 1.11, Comment 3. Plaintiffs believe that Mr. Dunn's
relationship and employment with the county is of such a nature that he would be able to elicit more
favorable testimony on behalf of his client from the county employees for the sake of continuing a
good working relationship between Mr. Dunn and the county for years to come. For such reason,
Plaintiffs move to disqualify Mr. Dunn from representing Defendants.
DATED this

L

day of September, 2009.

PLAINTIFFS' MOTION TO STRIKE AND MOTION TO DISQUALIFY - 3

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
this
day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

A

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[ ] Mailing
[ ] Hand Delivery
J>4i'ax
[ ] Overnight Mail

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

,:<

:/~

~DAVIS, ESQ.'-
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WESTON S. DAVIS (LS.B. # 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

:~).J (.
WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and

i

~~

.
Plaintiffs,

q . j:)

Case No. CV-GS 7GJ{)

I

PLAINTIFFS' MOTION TO
SHORTEN TIME

vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

COME NOW Plaintiffs, by and through their attorney of record, Weston S. Davis of Nelson
Hall Parry Tucker, P.A., and hereby move this Court for an order allowing Plaintiffs' Motion to
Strike the Affidavit of James Lynch and Supplemental Affidavit of Robert Shippen in support of
Defendants' reply brief on motion for summary judgment, to be heard less than fourteen (14) days
after the filing of the notice of hearing as set forth in Rule 7(b )(3)(a) of the Idaho Rules of Civil
Procedure.
The basis for this motion is that Defendants' Motion for Summary Judgment hearing is

PLAINTIFFS' MOTION TO SHORTEN TIME -\

I

J

II!

.....

currently set for September 28,2008, at 2:00 p.m., which is related to the present motion. Plaintiffs
believe that Defendants will not suffer any prejudice as a result of having this motion heard less than
fourteen (14) days subsequent to its filing.
Plaintiffs also base this motion on the grounds that Plaintiffs did not receive the affidavits
submitted by Defendants until eleven days prior to the hearing and were unable to give fourteen days
notice before hearing on this matter.
DATED this

~ day of September, 2009.

~5------
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CERTIFICATE OF SERVICE

. J.lhereby certi fy that I served a tnle copy of the foregoing document upon the following
this ~ day of September 2009, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

[ ] Mailing
~ ~ jpmd Delivery
.J><1::: Fax
l ] Overnight Mail

L:\wsd\- Clients\7411.1 Goodspeed\Motion.Strike.Shorten.Time.wpd
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WESTON S. DAVIS (LS.B. # 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telepbone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
~()q.,,15

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and I
'fi
M~
.
iI

Case No,

CV-~

I

Plaintiffs,

ORDER TO SHORTEN TIME

vs,
SHIPPEN CONSTRUCTION, INC" an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,
Defendants.

Upon showing of good cause and pursuant to the court's discretion to shorten time for a
hearing, pursuant to Idaho Rule of Civil Procedure 7(b)(3),
IT IS HEREBY ORDERED that Plaintiffs' Motion to Strike shall be heard on the 28 1h day
of September, 2009 at 2:00 p,lll ..
DATED this 2!!!:Jay of September, 2009.

ORDER TO SHORTEN TIME - I
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CLERK'S CERTIFICATE OF SERVICE

_~y

J hereby certify that on this
of September, 2009, a true and conect copy of the
foregoing Order was served upon the following by first class mail, postage prepaid, or by hand
delivery:

WESTON S. DAVIS, ESQ
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630

[/f'Mailing
[ ] Hand Delivery
[ ] Fax
[ ] E-Mail
[ ] Ovemight Mail
[ ] Courthouse Box

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

v]Mailing
[ ] Hand Delivery
[ ] Fax
[ ] E-Mail
[ ] Overnight Mail
[ ] Courthouse Box

CLERK OF THE COURT

By:

4

Deputy Clerk
L:\wsd\- Clients\74 1 1.1 Goodspeed\Motion.Strike.Shorten.Time.(Order).wpd
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
rdunn@dunnlawoffices.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
husband and wife,
)
)
Plaintiffs,
)
)
)
)
)
)

vs.
SHIPPEN CONSTRUCTION, INC., an
Idaho corporation, and ROBERT and
JORJA SHIPPEN, husband and wife,
ROBERT and JORJA SHIPPEN,
d/b/a SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC,

Defendants.

Case No. CV 09-015
MOTION TO DISCARD
REQUESTS FOR ADMISSIONS
AND ALLOW ANSWERS TO
STAND
I.R.C.P. Rule 36(b)

)
)
)
)
)
)
)
)
)
)

-------------)
COMES NOW, defendants, and MOVE the court for an Order, pursuant to Rule
36(b) of the I.R.c.P., allowing the defendants Answers to Requests for Admissions to stand
and to discard or remove defaulted Requests for Admissions.
If fees are sought by plaintiffs for this motion or the motion to compel the same

-1-

should be offset in the court allowing the plaintiff to amend its complaint and requiring the
defendants to re-answer an amended complaint.
The two motions should be an offset for attorney fees and/ or costs.
Dated this 29 day of September, 2009. '~)-.----'
th
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Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 29 th day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
__ Hand Delivery
~
~

Postage-prepaid mail
Facsimile Transmission
)

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
EUgby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (t)
rdunn@dunnlawoffices.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
husband and wife,
Plaintiffs,

)
)

Case No. CV 09-015

)

)
)

)
)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
)
JORJA SHIPPEN, husband and wife,
)
ROBERT and JORJA SHIPPEN,

vs.

MEMORANDUM ON
REQUESTS FOR ADMISSIONS
I.R.C.P. Rule 36(b)

d/b/a SHIPPEN CONSTRUCTION,
)
ROBERT SHIPPEN, an individual, and )
MARRIOTT HOMES, LLC,
)
)
)

Defendants.

)

--------------------------)
The court request additional briefing within 14 days from the earlier hearing of
September 28, 2009 on the issue of whether the court must accept "Requests for Admissions
being Deemed Admitted" if not served within the time period set forth by Rule.
The answer to that question/issue is no.
The defendants answered Requests for Admissions propounded by the defendants

-1-

but the answers were late. Thus, the defendants request leave of the court to allow the filed
·tr

answers, albeit late, to stand. No prejudice has occurred to the plaintiffs as discovery has
barely commenced and a trial or other hearings have not been set. The case is in the early
stages of discovery. The court certainly does not want untrue information to be submitted
to the fact-finder.
Rule 36(b) supports the position of the defendants that the court should do justice
and allow the proper answers to be placed before the fact-finder. Rule 36 states as follows:
(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the admission.
Subject to the provisions of Rule 16 governing amendment of a pre-trial order, the court
may permit withdrawal or amendment when the presentation of the merits of the action will
be sub served thereby and the party who obtained the admission fails to satisfy the court
that withdrawal or amendment will prejudice that party in maintaining an action or defense
on the merits. Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission by the party for any other purpose nor may it
be used against him in any other proceeding.
IRCP Rule 36, Requests for admission
------------ Excerpt from page 107.
Case law supports this position and the discretion of the trial court. Relevant law is
as follows:
Just prior to trial, the plaintiffs made a motion to have the requests for admissions
"discarded." The defendant argued that the requests should be deemed admitted since
they were not answered or denied within fifteen days as required by> I.R.C.P. 36(a). The
trial court granted the motion to discard the requests for admissions under the
circumstances of the case. We find no error in the trial court's ruling. The plaintiffs' motion
was in essence a motion pursuant to > I.R.C.P. 36(b) which permits the trial court to
withdraw admissions under appropriate circumstances. No prejudice occurred to Uniroyal
since plaintiffs' statements in depositions and interrogatories set out plaintiffs' position
which adequately denied the substance of the requests for admissions submitted by the
association.
Vannoy v. Uniroyal Tire Co., 726 P.2d 648,111 Idaho 536, (Idaho 1985)
------------ Excerpt from page 726 P .2d 656.
Reading the statute and case law in conjunction indicates that the plaintiff in the
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case at bar must suffer prejudice. This proposition cannot be support since the plaintiff has
received complete and full answers to the requests for admissions. Those answers were
available before the Motion to Compe1. Furthermore, the plaintiffs have yet to rely on any
Requests for Admissions since the case is so new and the substance of discovery has not
been completed. Furthermore, trial has not even been set nor has a status conference
setting out discovery dates, cut-offs, motions and pretrial even been contemplated. The
plaintiffs have suffered no prejudice.
Case law describes prejudice as follows:
"Prejudice" as contemplated in > F.R.C.P. 36(b) is " 'not simply that the party who
obtained the admission will now have to convince the fact finder of its truth. Rather, it
relates to the difficulty a party may face in proving its case, e.g., caused by the unavailability
of key witnesses, because of the sudden need to obtain evidence' with respect to the
questions previously deemed admitted." > Hadley, 45 F.3d at 1348 (quoting Brook Village
[130 Idaho 565} N. Assoc. v. General Elec. Co., 686 F.2d 66, 70 (1st Cir.1982» To view
preceding link please click here ). "The party who obtained the admission has the burden
of proving that withdrawal of the admission would prejudice the party's case. II Id. Again,
these federal decisions are persuasive and consistent with> I.R.C.P. 36(b).
The Court determined that no prejudice had occurred in Vannoy v. Uniroyal Tire
Co., 111 Idaho 536, 726 P.2d 648 (1985), where, "must prior to trial, the plaintiffs made a
motion to have the requests for admissions 'discarded.'" > Id. at 544, 726 P.2d at 656. In
that case, "statements in depositions and interrogatories set out plaintiffs' position which
adequately denied the substance of the requests for admissions submitted by the
association." Id. Similarly, in the Ninth Circuit, "[c}ases finding prejudice to support a
denial generally show a ... [high] level of reliance on the admissions. " > Hadley, 45 F .3d at
1349. Where the motion for withdrawal is not made until the middle of the trial, prejudice
has been found. Id. See> 999, 776 F.2d at 869.
Quiring v. Quiring, 944 P.2d 695,130 Idaho 560, (Idaho 1997).
------------ Excerpt from pages 944 P.2d 699-944 P.2d 700.
It is clear that the plaintiff has not suffered prejudice. Furthermore, the Requests for

Admission were fully answered. Trial has not been set and the case is early. The
defendants tried to dismiss the parties they believed were not properly in the case as the
"
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Requests related, in the opinion of the defendants, to an unnamed party.
Rule 36(b) specifically addresses the court's desire to act fairly and still follow rules of
order. This rule [Rule 36(b)] addresses both fairness and allows for rules to control in court
procedure.
The defendants requested relief pursuant to Rule 60(b) and now relief pursuant to
Rule 36(b). The court should grant such relief.
CONCLUSION
The court can determine that the ends of justice and fairness are completely
compatible with rules of law. The plaintiffs are not prejudiced if the answers provided in
Request for Admissions are allowed to stand and the tardy response does not deem
Requests for Admissions admitted without answer. The case is "young" and discovery has
not commenced in full swing. The case is not set for trial and no prejudice will occur to any
party.
Dated this

29

m

day of September, 2Q?;r~~.(. ~

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 291h day of September, 2009, a true and correct
copy of the foregoing was delivered to the following person(s) by:
_ _ Hand Delivery
~

Postage-prepaid mail

..-X.. Facsimile Transmission
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Robin D. Dunn,~
DUNN LAW OFFICES, PLLC

Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls ID, 83405

Chamber Copy:
Hon. Gregory Moeller
Rexburg, Idaho
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISt4iJ;<;~wO.F THE
'-Juj .

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and,
SHELLEE BETH GOODSPEED,
husband and wife,
Plaintiffs,
-vs.SHIPPEN CONSTRUCTION, INC., an Idaho
Corporation, and ROBERT AND JORJA
SHIPPEN, husband and wife,

)
)
)
)
)
)
)
)
)

ti

: 42
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Case No. CV-2009-15

MINUTE ENTRY

ON MOTIONS

)

Defendants.

)
)

September 28,2009, at 2:04 P.M., the defendants' motion for summary judgment, plaintiffs'
motion to deem admitted plaintiffs' request for admissions to defendants and plaintiffs' motion to
amend complaint, plaintiffs' motion to strike and motion to disqualify and status conference came on
for hearing before the Honorable Gregory W. Moeller, District Judge, sitting in open court at Rigby,
Idaho.
Mr. David Marlow, Court Reporter, and Ms. Nancy Andersen, Deputy Court Clerk, were
present.
Mr. Weston Davis appeared on behalf of the plaintiffs.
Mr. Robin Dunn appeared on behalf of the defendants.
Mr. Weston presented argument supporting motion to disqualify Mr. Dunn.
Mr. Dunn presented argument in objection to motion to disqualify.
Mr. Davis responded.

MfNUITE ENTRY ON MOTIONS - 1

.i

~

.

The Court denied the motion to disqualify Mr. Dunn.
Mr. Davis presented argument in support of motion to strike.
Mr. Dunn presented argument in objection to motion to strike
Mr. Davis responded.
The Court denied the motion to strike. The Court will allow Mr. Davis 7 days to file
affidavits in rebuttal.
Mr. Davis presented argument in support of motion to amend complaint.
Mr. Dunn stated that he would stipulate to add Marriott Homes to the complaint as he
feels that Marriott Homes is the only defendant.
The Court granted the motion to amend complaint.
Mr. Dunn presented argument in support of motion for summary judgment.
Mr. Davis presented argument in objection to motion to summary judgment.
Mr. Dunn responded.
The Court denied the motion for summary judgment.
Mr. Davis presented argument in support of motion to deem admitted

Mr. Dunn presented argument in objection to motion to deem admitted.
Mr. Davis responded.
The Court offered Mr. Dunn 14 days to submit a brief. If no brief, will deem matter
submitted.
Mr. Davis will have 10 days to reply if necessary.
Mr. Dunn stated that the plaintiffs have been contacting the defendants.
The Court ordered that all contact between parties must be cleared by attorneys first.

MINUITE ENTRY ON MOTIONS - 2

Court was thus adjourned.

c: Weston Davis, Esq.
Robin Dunn, Esq.

MINUITE ENTRY ON MOTIONS • 3

WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls. Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband and :
wife,
.

Case No.: CV -09-015

Plaintiffs,

AMENDED COMPLAINT
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation. ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
Defendants.
COMES NOW Plaintiffs, as and for a claim for relief, plead and allege as follows:
1.

That Plaintiffs, WILLIAM SHAWN and SHELLEE BETH GOODSPEED, are bona

fide residents of the State of Idaho who reside in Jefferson County.
2.

That Defendant, SHIPPEN CONSTRUCTION, INC., is an Idaho corporation in good

standing with the State ofIdaho.
3.

That Defendants, ROBERT and JORJA SHIPPEN, are a bona fide residents of the

AMENDED COMPLAINT
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State ofIdaho who reside in Jefferson County.
4.

That Defendant, MARRIOTT HOMES,LLC, is an Idaho Corporation in good standing

with the State ofIdaho.
5.

That the subject property of this litigation, namely, 3709 East 319 North, Rigby,

Idaho, is located in Jefferson County.
6.

That both jurisdiction and venue are proper in this action.

7.

That pursuant to Idaho Code § 6-2503, Plaintiffs served written notice of the ensuing

claim on the construction professional, Shippen Construction, Inc., and Robert Shippen, by mailing
a copy to Robert Shippen by certified mail on the Idaho corporation's registered agent. Attached
hereto as Exhibit "A" is a copy of such attempt to comply with the Notice and Opportunity to Repair
Act, together with a acknowledgment of receipt.
8.

Plaintiffs received a letter from Dunn Law Offices, PLLC on November 19,2008,

which volunteers to accept service of a complaint against Defendants, lists defenses Defendants will
raise if a complaint is filed (none of which notify Plaintiffs that they have allegedly attempted to sue
the wrong entity), and fails to assert any willingness to repair or remedy the construction defect.
Plaintiffs therefore have brought this action against Defendants in compliance with the Act.
9.

That, upon information and belief, Marriott Homes, LLC is a closely held limited

liability company wherein Robert and Jorja Shippen are the only members or constitute a majority
of the members in the company. Additionally, Robert Shippen is the registered agent for Marriott
Homes, LLC, and Marriot Homes, LLC shares the same physical address as Shippen Construction,
Inc. Therefore, Marriott Homes, LCC was also on notice of the ensuing claim prior to its filing.
COUNT ONE: BREACH OF EXPRESS WARRANTY

10.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 9 and further plead and

AMENDED COMPLAINT
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allege as follows:
11.

On June 17,2007, Plaintiffs and Defendants (Shippen Construction, Inc.; and/or

Robert and Jorja Shippen, husband or wife; and/or Robert and Jorja Shippen d/b/a Shippen
Construction; and/or Robert Shippen; and/or Marriott Homes, LLC) entered a real estate contract
for the purchase and sale of a residence and real property commonly referred to as 319 N. 3709
E., Rigby, ID 83442 (hereinafter "the Property"). This purchase and sale agreement was
amended on June 18,2007 and then again on July 2,2007.
12.

The Purchase and Sale Contract expressly extends a builder's warranty on the

Property for a minimum of one year.
l3.

Additionally, on August 8,2006, Defendants, through its/their authorized agents,

listed the Property for sale on the Multiple Listing Service (hereinafter "MLS") in Idaho.
14.

That MLS listing specifically stated twice that the Property had never had sub

water flooding issues, when in fact it had.
15.

That MLS listing also stated twice that the Builder would install a leaching system

to give the buyer peace of mind against flooding.
16.

The MLS listing served as an express warranty, warranting that the Property had

never flooded and would not flood.
17.

After the Plaintiffs' July 2, 2007 purchase of the Property, they learned from a

neighbor that the Property's basement had flooded in August of2006, contrary to the
representation in the MLS listing.
18.

Despite the installment of a leaching system, the Property flooded again in August

or 2007 and September or 2007 (within the one year warranty period) and continues to flood

AMENDED COMPLAINT
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frequently from seeping groundwater today.
19.

The express warranties were therefore breached to the extent the Defendants

misrepresented that the house had not flooded and would not flood.
20.

These express warranties were further breached when the house flooded in August

and September of 2007 and thereafter, subsequent to the time of the sale.
21.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

excess of $ 10,000, which shall be proven at trial.
COUNT TWO: BREACH OF IMPLIED WARRANTY
22.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 21 and further plead and

allege as follows:
23.

Implied in every newly constructed residence lies an implied warranty of

habitability. Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband
or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) therefore extended a implied warranty of habitability to Plaintiffs.
24.

That implied warranty was breached when the residence flooded in August and

September of 2007 and each time it has flooded thereafter.
25.

Such continual flooding results in the uninhabitability of the entire residence.

26.

As a result of this flooding, Plaintiffs have suffered damages in an amount in

excess of$10,000, which shall he proven at trial.
COUNT THREE: BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING
27.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 26 and further plead and

allege as follows:
AMENDED COMPLAINT
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28.

Implied in every contract is a covenant of good faith and fair dealing.

29.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) represented to Plaintiffs that the Property Plaintiffs were about to
purchase had not flooded, when in fact it had flooded.
30.

Defendants further represented that a leaching system was installed to prevent

snow run off and to give peace of mind against sub-water flooding.
31.

Defendants breached itsltheir implied covenant of good faith and fair dealing by

misrepresenting the condition of and flooding history of the Property.
32.

As a result of this breach, Plaintiffs have suffered damages in an amount in excess

of $1 0,000, which shall be proven at trial.
COUNT FOUR: FRAUDULENT
CONCEALMENT OF KNOWN DEFECT
33.

Plaintiffs hereby incorporate and re-allege paragraphs 1- 32 and further plead and

allege as follows:
34.

Defendants (Shippen Construction, Inc.; and/or Robert and JOlja Shippen, husband

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly concealed the following facts from Plaintiffs:
a)

Defendants concealed the fact that the property had flooded prior to the
sale by representing that it had not flooded.

b)

Defendants knowingly installed a sump pump under the false stated
premise that it was intended for winter snow run off.

35.

The condition of the Property and these statements were material to the purchase

AMENDED COMPLAINT
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of the Property.
36.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
37.

Defendants intended for the Plaintiffs to rely on these statements.

38.

Plaintiffs did in fact rely on these statements.

39.

Plaintiffs' reliance was reasonable.

40.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of$10,000.00, in an amount to be proven at trial.
COUNT FIVE: FRAUDULENT
MISREPRESENTATION OF KNOWN FACT

41.

Plaintiffs hereby incorporates and re-allege paragraphs 1- 40 and further plead and

allege as follows:
42.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly misrepresented the following facts to Plaintiffs:
a)

Defendants misrepresented in their MLS listing that the Property had never
flooded prior to the sale, when in fact it had.

b)

Defendants misrepresented that a sump pump was installed for winter
snow runoff, when it was actually installed to remove ground water.

c)

Defendants misrepresented that subsequent flooding in August 0[2007 was
the result of a nearby canal rupture.

43.

These statements were material to the purchase of the Property.

44.

At the time these statements were made, Defendants knew the statements were
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false and Plaintiffs did not.
45.

Defendants intended for the Plaintiffs to rely on these statements.

46.

Plaintiffs did in fact rely on these statements.

47.

Plaintiffs' reliance was reasonable.

48.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of $10,000.00, in an amount to be proven at trial.
COUNT SIX: FRAUD IN THE INDUCEMENT

55.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 48 and further plead and

allege as follows:
56.

Defendants (Shippen Construction, Inc.; and/or Robert and Jorja Shippen, husband

or wife; and/or Robert and Jorja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) knowingly misrepresented the following facts from Plaintiffs:
a)

Defendants misrepresented in their MLS listing that the Property had never
flooded prior to the sale, when in fact it had.

b)

Defendants misrepresented that a sump pump/leaching system was
installed for winter snow runoff, when it was actually installed to remove
ground water.

57.

The condition ofthe Property and these statements were material to the purchase

of the Property.
58.

At the time these statements were made, Defendants knew the statements were

false and Plaintiffs did not.
59.

Defendants intended for the Plaintiffs to rely on these statements to induce
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Plaintiffs to purchase the property.
60.

Plaintiffs did in fact rely on these statements.

61.

Plaintiffs' reliance was reasonable.

62.

As a proximate result of Defendants' misrepresentations, Plaintiffs suffered

damages in excess of$10,000.00, in an amount to be proven at trial.
COUNT SEVEN: UNJUST ENRICHMENT

63.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 63 and further plead and

allege as follows:
64.

Defendants (Shippen Construction, Inc.; and/or Robert and JOlja Shippen, husband

or wife; and/or Robert and JOIja Shippen d/b/a Shippen Construction; and/or Robert Shippen;
and/or Marriott Homes, LLC) were unjustly enriched by obtaining the agreed upon purchase
price of the residence of $272,000, in exchange for a house that representedly had no history of
flooding and upon guarantees that the house would not flood.
65.

Plaintiffs detrimentally relied on Defendants' representations regarding the

Property.
66.

Because Defendants misrepresented the status ofthe house, Defendants obtained a

higher purchase price for the house than they would have received had Defendants made the
flooding disclosure. This resulted in unjust enrichment to the Defendants.
67.

But for Defendants' misrepresentation, Plaintiffs would not have even purchased

the Property.
68.

That as a proximate result of Defendants' misrepresentations, Defendants were

unjustly enriched in excess of $10,000.00, in an amount to be proven at trial.
AMENDED COMPLAINT
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COUNT EIGHT: ALTER EGO
(Veit Piercing)
69.

Plaintiffs hereby incorporate and re-allege paragraphs 1 - 68 and further plead and

allege as follows:
70.

That defendant Robert and/or Jotja Shippen maintains such a unity of interest in

defendants Shippen Construction, Inc. and in Marriott Homes, LLC that the individuality of such
entities has ceased.
71.

That the fiction of a separate existence between said Robert and/or Jotja Shippen

and said defendant entities would perpetuate fraud or an inequitable result to the extent Robert
and/or Jotja Shippen intend to rely on corporate or limited liability status solely as a shield
against liability of the breaches and fraud heretofore mentioned.
72.

Based on information and belief, the value of the Defendant entities has been

filtered or siphoned to Robert and/or Jotja Shippen for personal use, rendering the viability of
any judgment as enforceable only against Robert and/or Jotja Shippen.
73.

That the damages and claims for liability (including, but not limited to,

misrepresentation, concealment of a know defect and fraud in the inducement) sought forth
above against Man'iott Homes, LLC and/or Shippen Construction, Inc., should be imposed upon
Robert Shippen under the theory of alter ego or corporate veil piercing.

ATTORNEY'S FEES
Plaintiffs have been required to retain an attorney to prosecute this action and are entitled
to costs and attorney fees pursuant to Idaho Code §12-120 and §12-121 and LR.C.P. 54. Further,
Plaintiffs are entitled to attorneys fees pursuant to the parties' purchase and sale agreement of the
Property. In the event this matter is taken by default, Plaintiffs are entitled to a reasonable
AMENDED COMPLAINT
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attorney fee of $2,500.00, and such additional amount in the event this matter is contested.
WHEREFORE, Plaintiff prays for judgment as follows:

A.

That the contract for the sale of the Property be rescinded, with all title and

obligations on the Property being reinstated to Defendants, relieving Plaintiffs of any future
obligations
B.

011

the residence;
That Plaintiffs additionally be awarded money damages in an amount to reflect their

improvements on the property in an amount in excess of $1 0,000 to be proven at trial;
C.

That Plaintiffs additionally be awarded money damages in an amount to reflect

Plaintiffs efforts to mitigate the damage to the Property as a result of the flooding;
D.

That, in the event the contract is not rescinded, Plaintiffs receive damages in excess

0[$10,000.00 in an amount to be proven at trial;
E.

That in the event the contract is not rescinded, Defendants be ordered to repair and

restore the Property to the extent reasonably possible to ensure continuing and uninterrupted
habitability thereof;
F.

For attorneys fees in the amount of $2,500.00 in the event this matter is taken by

Default, and such additional amounts that may be incurred in the event this matter is contested; and
G.

For such other relief as the Court deems just and proper.

DATED this

£

AMENDED COMPLAINT
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CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this
~ day of October 2009, by hand delivery, mailing with the necessary postage affixed thereto,
facsimile, or overnight mail.
Robin D. Dunn
P.O .. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

...:J><rMailing
[ ] ij.and Delivery

~Fax

~---

( ] Overnight Mail

~STON S. DAVIS, ESQ.
L:\wsd\- Clients\74 11.1 Goodspeed\Comp\aint (Amended).wpd
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and I
.fI

Case No.: CV-09-01S

I

i

M~

I

Plaintiffs,

I
I
I
I

vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, and ROBERT and JORJA
SHIPPEN, husband and wife,

I
I

REPLY TO MOTION TO
DISCARD AND TO
MEMORANDUM ON REQUESTS
FOR ADMISSIONS

Defendants.

COME Plaintiffs, by and through counsel of record, Weston S. Davis, Esq. of Nelson
Hall Parry Tucker, P.A. and replies to Defendant Motion to Discard and Memorandum on
Requests for Admission, pursuant to this Court's order that Plaintiffs may reply to Defendant's
supplemental briefing on the admission of the requests for admission, as follows:
Defendants' Motion under LR.C.P. 36(b) is untimely as Plaintiffs moved to have these
requests for admission entered on July 13, 2009 and as the Court has already heard Plaintiffs'

REPLY TO MOTION TO DISCARD AND TO MEMORANDUM ON REQUESTS FOR ADMISSIONS - 1

motion on two occasions. Only now, after substantial expense to Plaintiffs, do the Defendants
submit a motion to withdraw the admissions. Defendant's motion to withdraw is therefore
untimely; substantial time and effort has already been expended to obtain an order deeming the
requests as admitted. Such action causes prejudice to the Plaintiffs.
In the Quirring case cited by Defendant, such was not the case. In that case, the oral
motion to deem the requests admitted and the oral motion to withdraw the requests were
instantaneously made at the time of trial. Quirring v. Quirring, 130 Idaho 560, 565, 944 P.2d
695, 700 (1997). Thus, in that case, even though the motion to deem the requests was made at
the time of trial, the opposing party might anticipate under LR.C.P. 36(b) that a motion to
withdraw the admissions might also be made at the time oftrial. However, in this case, Plaintiffs
filed their motion to deem the requests for admission admitted several months ago and have
already had two hearings addressing the matter without Defendants' requesting a withdrawal of
the Requests for Admission. At the very least, Plaintiffs have suffered the prejudice of lost
attorneys fees incurred after filing their Motion to Deem Admitted Plaintiffs Requests for
Admission to Defendants.
Additionally, at the conclusion of the September 28, 2009 hearing, Plaintiff s counsel
notified this Court that Defendants have not presented any evidence that Plaintiffs had named the
incorrect parties to the lawsuit and therefore an order deeming the requests for admission was
appropriate. Thus, this Court gave Defendants fourteen (14) days from the date of the hearing to
produce evidence that Robert Shippen, Jorja Shippen, and Shippen Construction, Inc. were not
proper parties to the action and to present argument that the requests for admission should not be
deemed admitted. Defendants have failed to introduce any physical evidence to show that Robert

REPLY TO MOTION TO DISCARD AND TO MEMORANDUM ON REQUESTS FOR ADMISSIONS - 2

Shippen, .lorja Shippen, and Shippen Construction, Inc. are not in fact the correct parties to the
lawsuit.
As a final matter, Plaintiffs object to the offset request in fees requested by Defendants'
counsel for having to answer an amended complaint, as the Defendants still have not provided
any physical evidence that the Plaintiffs have named the improper parties. Further, the standard
for an amendment of a complaint is a liberal standard and is generally granted as a matter of
course. See I.R.C.P. 15(a).
Therefore, Plaintiffs respectfully request Plaintiffs Requests for Admission be deemed
admitted. In the alternative, Plaintiffs request an award of fees for time and expenses of pursuing
admission of Plaintiffs' requests.

DATEDthis-i-daYOfOctober,2009

~

~

~.

=
__

ESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following
day of October 2009, by hand delivery, mailing with the necessary postage affixed
this
thereto, facsimile, or overnight mail.

-1i..

Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
~ Mailing
[ ] Hand Delivery
Wax
[ ] Overnight Mail

Hon. Gregory Moeller
Madison County Courthouse
P. O. Box 389
Rexburg, ID 83440

~~Q

L:\wsd\- Clients\74 1 1.1 Goodspeed\RfA Deem Admitted (Reply).wpd
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WESTON S. DAVIS, ESQ. (lSB. No. 7449)
ANDERSON NELSON HALL SMITH, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and :
wife,
Plaintiffs,

Case No.: CV-09-015

SECOND NOTICE OF INTENT TO
TAKE DEFAULT

VS.

SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
Defendants.

NOTICE [S HEREBY GIVEN, pursuant to Idaho Rule of Civil Procedure 55, that
Plaintiff herein named has been served with an Amended Complaint in the above-entitled
action, and having failed to answer or otherwise plead or defend in said action, Defendant shall,
on or after November 5, 2009, file default against Plaintiff and move the Court for default
judgment.

SECONDNOTICEOFINTENTTOTAKEDEFAULT -1

· -"
DATED this

~ day of October, 2009.

WESTON S. DAVIS, ESQ.

CERTIFICATE OF SERVICE
I hereby certifY that I served a true copy of the foregoing document upon the
following this ~day of October 2009, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[ ] Mailing
[ 1 Hand Delivery

Wax

[ ] Overnight Mail

L:\wsd\- Clients\74 1 1.1 Goodspeed\Notice Intent Default2.wpd

SECOND NOTICE OF INTENT TO TAKE DEFAULT - 2

DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB # 2903
Amelia A. Sheets, Esq., ISB #5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, Idaho 83442
(208) 745-9202 (t)
(208) 745-8160 (1)
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and )
SHELLEE BETH GOODSPEED,
)
)
husband and wife,
)
Plaintiffs,
)
)
vs.
)
)
SHIPPEN CONSTRUCTION, INC., an )
Idaho corporation, and ROBERT and
)
JORJA SHIPPEN, husband and wife,
)
)
Defendants.
)

Case No. CV 09-015
DEFENDANTS' ANSWER
TO AMENDED COMPLAINT

--------------------------)
COMES NOW, defendants, by and through the undersigned attorney of record, and
answer that Complaint on file herein as follows:
I

The Complaint on file herein fails to state an adequate cause for which relief may be
granted and should be dismissed pursuant to the Idaho Rules of Civil Procedure, Rule
(12)(6).
II

Robert and Jorja Shippen, husband and wife, are not involved in this Complaint and
DEFE~DANTS'
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should be dismissed, with prejudice and an appropriate award of fees and costs.

III
The defendants herein do not waive any defenses by answering this Complaint and
more particular, the following: jurisdiction both - subject and personal; failure to join
indispensable parties and/or the defense of statue of limitation and/ or laches.

IV
Shippen Construction, Inc. and/or Robert and Jorja Shippen d/b/a Shippen
Construction are not proper parties to this action and should be dismissed from this action.

V
The defendants reserve the right, after appropriate discovery, to assert counterclaims
and/ or alternate pleading based upon discovery.

VI
The defendants herein deny each and every allegation of the Complaint on file unless
specifically admitted hereafter.

VII
The defendants answer and each and every paragraph of the Complaint on file herein
according to the numerical reference set forth by plaintiffs as follows:
1. Admit;

2. Admit;
3. Admit;
4. Marriot Homes, LLC is a limited liability company and not a corporation.
5. Neither admit nor deny as the subject property should not be a matter of
litigation.
6. Jurisdiction over real property is subject to Idaho Code Section and venue is
DEFENDANTS' ANS\x'ER TO AMENDED COMPLAINT - Page 2

appropriate where the defendants reside. It is believed that these two (2)
concepts are properly plead in the above action, but the defendants deny based
upon the fact that the same are legal conclusions.

7. Mr. Shippen has received a written notice, but deny that the notice is appropriate
as no cause of action exists against Robert and Jorja Shippen and that the
Shippen Construction claim is without merit.
8. The defendants admit that they have accepted service, but deny the remainder of
said allegation.
9. Admit that Marriott Homes, LLC is a limited liability company with members of
Robert and Jorja Shippen. The balance of the paragraph is denied.
10. Defendants reincorporate and re-allege answers previously set forth in paragraphs
1 through 9.
11. A contract for real estate sale was entered into, but the particulars are unknown to
the defendants without review of said contract. As such, the defendants admit
that a real estate venture was entered into between the parties and believe the
residence and property are not properly before the court.
12. Deny that a builder's warranty applies to all aspects of a building and is specific
in nature.
13. As to the exact date contained in this paragraph, the defendants are unsure, but
admit the balance of said paragraph.
14. Deny.
15. The exact nature of the leaching system was discussed, but the particulars are
uncertain as to these answering parties.
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16. Deny.
17. The defendants are without knowledge and, therefore, deny the same.
18. The defendants are without knowledge and, therefore, deny the same.
19. Deny.
20. Deny.
21. Deny.
22. Defendants re-allege paragraphs answered 1 through 21 as though full set forth
hereafter.
23. Deny.
24. Deny.
25. Deny.
26. Deny.
27. Defendants re-allege paragraphs answered 1 through 26 and incorporate the same
herein.
28. Deny.
29. Deny.
30. Deny.
31. Deny.
32. Deny.
33. Defendants re-allege paragraphs answered 1 through 32 and incorporate the same
herein.
34. Deny.
35. Deny.
36. Deny.
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37. Deny.
38. Deny.
39. Deny.
40. Deny.
41. Defendants rewallege paragraphs answered 1 through 40 and incorporate the same
herein.
42. Deny.
43. Deny.
44. Deny.
45. Deny.
46. Deny.
47. Deny.
48. Deny.
55. {sic} Defendants rewa lIege paragraphs answered 1 through 48 and incorporate the
same herein.
56. {sic} Deny.
57. {sic} Deny.
58. {sic} Deny.
59. {sic} Deny.
60. 61, 62, {sic} Deny.
63. {sic} Defendants rewallege paragraphs answered 1 through 62 and incorporate the
same herein.
64-68. {sic} Deny.
69. {sic} Defendants re-allege paragraphs answered 1 through 68 and incorporate the
DEFENDANTS' ANSWER TO AIv.ffiNDED COMPLAINT - Page 5

same herein.
70-73. {sic} Deny.

Defendants have been made aware that an attorney represents plaintiffs, but deny the
plaintiffs should have set forth this Complaint and therefore deny the same as a
request for fees is not appropriate.

FIRST AFFIRMATIVE DEFENSE
The written sales agreement specifically requires and requests the plaintiffs to
inspect and cause inspections to be made upon the real property in question. As such, the
plaintiffs are without a cause of action for which relief may be granted.

SECOND AFFIRMATIVE DEFENSE
The defendants have given no specific warranties for sub-water control as such are
acts of God and not within the control of builder.

THIRD AFFIRMATIVE DEFENSE
The plaintiffs are estopped from asserting their claims herein and the defendants rely
upon detrimental reliance, estoppel and other similar defenses.

FOURTH AFFIRMATIVE DEFENSE
The defendants reserve the right to set forth additional defenses based upon adequate
discovery.

JURY TRIAL
The defendants request a trial by jury.

ATTORNEY FEES
The defendants herein request attorney fees as are recoverable by contract, statute,
rule and/ or case law developed in the State of Idaho.
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WHEREFORE, defendants having fully answered the Complaint on file herein,
requests and prays for relief as follows:
1. That the Complaint on file herein be dismissed with prejudice;
2. That the defendants, each and everyone of them, be awarded attorney fees,

reasonable costs of court and other such expenses are necessarily recoverable in
defending this action;

3. For all relief that is just in the premises.
DATED this

c11,
.,;)
day of November, 2009.

~=--G~
Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

I

biday
. of November, 2009 a true and correct

~

copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
~

Postage-prepaid mail
Facsimile Transmission

Robin D. Dunn, Esq.
DUNN LAW OFFICES, PLLC
Weston S. Davis, Esq.
P.O. Box 51630
Idaho Falls, ID 83405
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IN THE DISTRICT COURT OF THE SEVENTH JUI)ICIAL DISTRI
STATE OF IDAHO/f~/:AND'F()R,JEF.jHi1!SON COUNTY

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED,
Husband and wife,
Plaintiffs,

v.

)
)
)
)
)
)
)

)

SHIPPEN CONSTRUCTION, INC.
an Idaho corporation; ROBERT and
JORJA SHIPPEN, husband and wife;
ROBERT and JORJA SHIPPEN dba
SHIPPEN CONSTRUCTION; ROBERT
SHIPPEN, an individual; and MARRIOTT
HOMES, LLC,
Defendants.

)
)
)
)
)
)
)
)
)
)

CV-09-015

ORDER ON MOTION TO
ALLO\V ANS\VERS TO
REQUESTS FOR ADMISSIONS

----------------------------)
INTRODUCTION
William and Shellee Goodspeed ("Goodspeeds") purchased certain real property
from Robert and Jorja Shippen ("Shippens") in June of2007. The Goodspeeds later
discovered that the property had flooding issues from groundwater seepage. There has
been some confusion as to the Shippens' role in the transactions underlying the
Goodspeeds' lawsuit.
The Goodspeeds have alleged eight causes of action against Shippens and various
contractors: Count One, Breach of Express Warranty; Count Two, Breach ofImplied
Warranty; Count Three, Breach of the Implied Covenant of Good Faith and Fair Dealing;
Count Four, Fraudulent Concealment of Known Defect; Count Five, Fraudulent
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Misrepresentation of Known Fact; Count Six, Fraud in the Inducement; Count Seven,
Unjust Enrichment; and Count Eight, Alter Ego (Veil Piercing). I
On May 14,2009, the Goodspeeds served Defendants with discovery requests
that included requests for admission. Defendants failed to respond to these requests.
Two months after serving the requests for admissions, on July 13, 2009, the Goodspeeds
moved the Court to deem the requests admitted due to Defendants' failure

to

timely

respond. This apparently stirred Defendants to serve their answers to the requests for
admission on July 16,2009. On July 30,2009, Defendants filed a motion to allow the
late answers to stand. Defendants later filed a motion to discard requests for admissions
and allow answers to stand. The Court held a hearing on September 28, 2009. This
opinion addresses both Defendants' motion to discard the admissions and Plaintiffs'
motion to deem admitted their requests for admissions.
The Court notes that several other issues were decided at the September 28
hearing. Defendants had filed a motion to dismiss that had been converted to a summary
judgment motion. The basis for Defendants' summary judgment motion was that the
Goodspeeds had failed to join the proper defendant. However, on September 28 the
Court granted the Goodspeeds' motion to amend their complaint to include defendant
Marriott Homes, LLC. Because the Court granted the Goodspeeds' motion to amend
complaint to include the allegedly missing defendant, the Court ruled at the September 28
hearing that summary judgment was denied. 2 Also at that hearing, the Court denied a
motion to strike and denied the Goodspeeds' motion to disqualify Defendants' counsel.
The only issue remaining after the hearing was the Goodspeeds' motion to deem
their requests admitted. Defendants were given 14 days from September 28 to submit
supplemental material relating to the motion to deem admitted. 3 All supplemental
material has been received.

Amended Complaint (Oct. 9,2009).
Minute Entry on Motions (July 29, 2009)
3 Minute Entry on Motions (Sept. 30,2009).
1

2
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DISCUSSION

I.

The Court allows Shippens' July 16,2009 responses to stand.
The issue has been extensively argued and briefed by both sides. Idaho Rule of

Civil Procedure 36(a) states that requests for admission will be deemed admitted unless
the party receiving the requests serves an answer or objection under oath within 30 days.
The effect of this rule, and the procedure for changing an admission, is set forth in Rule
36(b):
Any matter admitted under this rule is conclusively established unless the
court on motion permits withdrawal or amendment of the admission.
Subject to the provisions of Rule 16 governing amendment of a pre-trial
order, the court may permit withdrawal or amendment when the
presentation of the merits of the action will be sub served thereby and the
party who obtained the admission fails to satisfy the court that withdrawal
or amendment will prejudice that party in maintaining an action or defense
on the merits. 4
The use of the term may in this rule strongly implies that this a discretionary issue
for the Court. As with all discretionary decisions, this requires the Court to (1) rightly
perceive the issue as one of discretion, (2) act within the outer boundaries of the
discretion allotted, and (3) reach the decision through the exercise of reason. Associates
Northwest, Inc. v. Beets, 112 Idaho 603, 605, 733 P.2d 824, 826

eet. App. 1987).

The Idaho Supreme Court provided guidance to the Court in exercising its
reasoned discretion under Rule 36(b) in the case of Quiring v. Quiring, 130 Idaho 560,
944 P.2d 695 (1997). The Court focused on the two-part analysis contained in the rule:
Two requirements must be met before an admission may be amended or
withdrawn pursuant to Rule 36(b): (l) presentation of the merits must be
promoted, and (2) the party who obtained the admission must not be
prejudiced by the withdrawal.
130 Idaho at 564, 944 P.2d 699. Both prongs of this analysis must be established
in order to permit withdrawal of the admissions.

4

J.R.C.P. 36(b), emphasis added.
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The Idaho Supreme Court then defined the first prong (presentation on the
merits) by citing with approval the following analysis from the Ninth Circuit:
The Ninth Circuit has said that the first half of the Rule 36(b) test is
"satisfied when upholding the admissions would practically eliminate any
presentation of the merits of the case." Hadley v. United States, 45 F.3d
1345, 1348 (1995).

Id. The Court also found persuasive the Ninth Circuit's analysis of the second prong
(prejudice ):
"Prejudice" as contemplated in F.R.C.P. 36(b) is '''not simply that the
party who obtained the admission will now have to convince the factfinder
of its truth. Rather, it relates to the difficulty a party may face in proving
its case, e.g., caused by the unavailability of key witnesses, because of the
sudden need to obtain evidence' with respect to the questions previously
deemed admitted." Hadley, 45 FJd at 1348 (quoting Brook Village N.
Assoc. v. General Elec. Co., 686 F.2d 66,70 (1st Cir.1982). "The party
who obtained the admission has the burden of proving that withdrawal of
the admission would prejudice the party's case." Id. Again, these federal
decisions are persuasive and consistent with LR.C.P. 36(b).
130 Idaho at 564-565, 944 P.2d 699-700.
Applying this reasoning, the Court finds and concludes that allowing the
late responses to the requests for admission to stand will promote a presentation
on the merits. Based upon the arguments of counsel, and the pleadings in the file,
it appears that the actual merits of the case will not be addressed if the requests
are deemed admitted. If the Court upholds these admissions, it will be required to
accept as true certain admissions which both parties appear to concede have no
basis in fact. Trials are, or should be, quests for the truth. This goal will not be
realized if the Court must rely upon legal fictions which may have no semblance
with reality.
More importantly, the Court can discern no prejudice to Plaintiffs. The Court first
acknowledges that the facts in Quiring are quite different from the case in hand. In

Quiring, the motion to deem admitted was filed very shortly before the trial began. In
the case at hand, the motion to deem admitted was filed before the trial has even been
scheduled. Therefore, Plaintiffs still have ample time to prepare their case. Plaintiffs
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have presented no evidence or argument to the Court suggesting that any necessary
witnesses are now unavailable or necessary evidence inaccessible. If the Court allows the
late answers to stand, the hurdle the Goodspeeds must surmount to win this case is no
higher than it was when they first filed their complaint.

Therefore, the Court finds little

or no prejudice to Plaintiffs in allowing the late response to the request for admissions.
The Court would feel very differently if it appeared the delay in answering
was the result of an intentional tactical decision or discovery gamesmanship
intended to prejudice the opposing party. Here, however, it appears to have been
the result of an innocent oversight by counsel. An appropriate sanction in the
form of attorney's fees and costs has already been imposed.

CONCLUSION

Defendants' motion to discard requests for admissions and allow answers to stand
is GRANTED. Plaintiffs' motion to deem admitted is DENIED. Again, Defendants'
summary judgment motion was DENIED from the bench at the September 28, 2009
hearing because the Court found an issue of fact as to the identity of the proper
defendant.

IT IS SO ORDERED.

DATED this
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing ORDER was this
()

day of November, 2009 served upon the following individuals by U.S. mail unless

otherwise indicated:
Robin D. Dunn
Amelia A. Sheets
DUNN LAW OFFICES, PLLC
P.O. Box 277
Rigby, ID 83442
Attorneys for Defendants
Weston S. Davis
NELSON, HALL, PARRY, TUCKER, P.A.
P.O. Box 51630
Idaho Falls, ID 83405-1630
Attorneysfor Plaintiff

By:
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
SHELLEE BETH GOODSPEED, husband
and wife,

Case No.: CV-09-015

Plaintiffs,
NOTICE OF ISSUE AND
REQUEST FOR TRIAL SETTING

vs.
SHIPPEN CONSTRUCTION, INC., an
Idaho corporation, ROBERT and JORJA
SHIPPEN, husband and wife, ROBERT and
JORJA SHIPPEN, dba SHIPPEN
CONSTRUCTION, ROBERT SHIPPEN, an
individual, and MARRIOTT HOMES, LLC.
Defendants.

Plaintiff represents that this action is at issue and requests that trial be set in this
action and states as follows:
1.

Type of action: Contract IConstruction.

2.

Court or jury case: Jury.

3.

Jury timely demanded: Yes.

4.

Name and address of opposing counsel:

NOTICE OF ISSUE AND REQUEST FOR TRIAL SETTING - I

Robin D. Dunn
477 Pleasant Country Lane
P.O. Box 277, Rigby, Idaho 83442
5.

Estimated trial time: Five (5) days.

6.

Trial dates NOT available to counsel requesting trial setting:
February 2-3, 16,24-26,2010
March 22-26, 2010
May 11, 17,24,2010

7.

Name of member of firm or associate who will try case: Weston S. Davis.

8.

Pre-trial requested: Yes.

I certify that the case is at issue as to both parties.
DATED this

13

day of January, 2010.

-lit

~~-.-~

eston S .'-Bavls

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the
following this ~ day of January, 2010, by hand delivery, mailing with the necessary
postage affixed thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277
[v] Mailing
LJiand Delivery
-f><1. Fax
[ ] Overnight Mail

J
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WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and :

Case No.: CV-09-015

.

~~

Plaintiffs,

NOTICE OF DEPOSITION

DUCES TECUM
vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
Defendants.

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson
Hall Parry Tucker, P.A., will take the deposition on oral examination of Defendant, ROBERT
SHIPPEN, before a Certified Court Reporter in and for the State ofIdaho on Wednesday, February
24,2010, at 9:00 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby,
Idaho, at which time and place you are invited to appear and cross-examine.
The deponent shall produce and permit inspection and copying, at the time of the deposition
all records, documents or correspondence relating to the subject matter of this litigation and all
NOTICE OF DEPOSITION DUCES TECUM

-1

documents requested for production that have not yet been produced.
Additionally, you are requested to bring the following documents:
•

All of your personal and business tax returns in which you have any interest
for the past four (4) years and also produce your current pay stub(s) from all
sources showing your year to date income.

•

All corporate documents for any business in which you have any interest for
the past four (4) years, including, but not limited to financial reports
(including all digital files and accountings), annual meeting minutes, board
meeting minutes, and board resolutions.

•

For all assets you presently own or owned during or since January 1, 2006,
produce all titles, registrations, bills of sale or other evidence of ownership
and all receipts, invoices, or other documentation.

•

For all outstanding financial obligations in the past four (4) years produce the
current billing statements or other evidence of the debt and current balance
of the debt.

•

All documents related to any and all insurance policies that may provide
coverage for the issues in this matter, as identified in the Plaintiffs
Complaint.

•

Copies of all checks written by any of the named defendants for the
construction of the Subject Real Property (3709 E. 319 N. Rigby, ID 83442).

DATED this

.;20

day of January, 2010.
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·.
CERTIFICATE OF SERVICE

I hereby certifY that I served a true copy of the foregoing document upon the following
this.dEL day of January, 2010, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

[ ] Mailing
[ J Hand Delivery
J><:rFax
[ ] E-Mail
[ ] Overnight Mail
[ ] Courthouse Box

T & T Reporting
525 Park A venue
P.O. Box 51020
Idaho Falls, ID 83405-1020

[ ] Mailing
[ ] Hand Delivery
~ax

[ ] E-Mail
[ ] Overnight Mail
[ ] Courthouse Box
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•.

WESTON S. DAVIS, ESQ (ISB No. 7449)
NELSON HALL PARRY TUCKER, P.A.
490 Memorial Drive
Post Office Box 51630
Idaho Falls, Idaho 83405-1630
Telephone (208) 522-3001
Fax (208) 523-7254
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JEFFERSON COUNTY, IDAHO

Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

WILLIAM SHAWN GOODSPEED and
.
SHELLEE BETH GOODSPEED, husband and :
wire,
.
Plaintiffs,

Case No.: CV-09-015

NOTICE OF DEPOSITION
DUCES TECUM

vs.
SHIPPEN CONSTRUCTION, INC., an Idaho
corporation, ROBERT and JORJA SHIPPEN,
husband and wife, ROBERT and JORJA
SHIPPEN, dba SHIPPEN CONSTRUCTION,
ROBERT SHIPPEN, an individual, and
MARRIOTT HOMES, LLC.
Defendants.

PLEASE TAKE NOTICE that Plaintiffs, by and through their attorney of record, Nelson
Hall Parry Tucker, P.A., will take the deposition on oral examination of NICHOLAS SHIPPEN,
before a Certified Court Reporter in and for the State ofIdaho on Thursday, February 25,2010, at
9:30 a.m., at the law offices of Robin D. Dunn, 477 Pleasant Country Lane, Rigby, Idaho, at which
time and place you are invited to appear and cross-examine.
The deponent shall produce and permit inspection and copying, at the time ofthe deposition
all records, documents or correspondence relating to the subject matter of this litigation and all
NOTICE OF DEPOSITION DUCES TECUM
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documents requested for production that have not yet been produced.
Additionally, you are requested to bring the following documents:
Any and all pay information regarding payment to you for the years 2006 and
2007 including, but not limited to, any and all pay stubs for the years 2006
and 2007, any and aU W -2 tax forms reflecting your work for the years 2006
and 2007, any and all 1099 tax forms reflecting your work for the years 2006
and 2007, and any and all other tax documents reflecting your income for the
years 2006 and 2007.
•

Any and all documents in your possession regarding any flooding, water
damage clean up, or water repair on the Subject Real Property (3709 E. 319
N. Rigby, ID 83442) including, but not limited to, phone messages, text
messages, notes, correspondence, and digital or hard copy photographs.

•

Any and all phone records for any of your phone numbers for the months of
July 2006 through October of 2006.

DATED this

~

day ofJanuary, 2010.
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.CERTIFICATE OF SERVICE
I hereby certifY that I served a true copy of the foregoing document upon the following
this ~ day of January, 2010, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.
Robin D. Dunn
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442-0277

T & T Reporting
525 Park Avenue
P.O. Box 51020
Idaho Falls, ID 83405·1020

[ ] Mailing
[ ] Hand Delivery

~x
[ ] E-Mail
[ ] Overnight Mail
[ ] Courthouse Box
[ ] Mailing
[ ]]:Jand Delivery
.J>t:Fax
[ ] E-Mail
[ ] Overnight Mail
[ ] Courthouse Box
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